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LEWIS, D'AMATO, BRISBOIS & BISGAARD 
DAVID B. PARKER 
GRAHAM E. BERRY 
JAYESH PATEL 

221 North Figueroa Street, Suite 1200 
Los Angeles, California 90012 
(213) 250-1800 

JOSEPH A. YANNY, ESQ. 

1925 Century Park East 
Suite 1260 

Los Angeles, California 90067 
(213) 551-2966 


RECEIVED 
MAR 3 1992 
HUB LAW OFFICES 


Attorneys for Petitioners JOSEPH A. YANNY, an individual and 
JOSEPH A. YANNY, a Professional Law Corporation 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF MARIN 


CHURCH OF SCIENTOLOGY ) 

INTERNATIONAL, A California ) 

not-for-profit religious ) 

corporation, ) 

) 

Plaintiff, ) 

) 

vs. ) 

) 

GERALD ARMSTRONG and DOES 1 ) 

through 25, inclusive, ) 

) 

Defendants. ) 


) 

) 


No. 152229 

EVIDENCE IN SUPPORT OF EX PARTE 
APPLICATION FOR AN ORDER 
CONTINUING THE HEARING DATE ON 
PLAINTIFFS' ORDER TO SHOW CAUSE 
RE PRELIMINARY INJUNCTION, OR 
IN THE ALTERNATIVE, FOR AN 
ORDER SHORTENING TIME FOR THE 
HEARING DATE ON JOSEPH A. 

YANNY'S MOTION TO INTERVENE AND 
FOR THE DUE DATE OF YANNY'S 
OPPOSITION TO PLAINTIFF'S ORDER 
TO SHOW CAUSE RE PRELIMINARY 
INJUNCTION, OR IN THE FURTHER 
ALTERNATIVE, FOR AN ORDER 
ALLOWING APPEARANCE AND FILING 
OF AN AMICUS CURIAE BRIEF IN 
OPPOSITION TO PLAINTIFF'S ORDER 
TO SHOW CAUSE RE PRELIMINARY 
INJUNCTION 

DATE: March 3, 1992 

TIME: 1:30 p.m. 

DEPT: 4 

[Filed Concurrently With Joseph 
A. Yanny's [Proposed/Draft] 
Complaint In Intervention; Ex 
Parte Application and 
Memorandum of Points and 
Authorities In Support Thereof; 
Declarations of Graham E. Berry 
and Jayesh Patel; (Proposed) 
Orders] 
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Exhibit No. 


INDEX OF EXHIBITS 
Description 


A Scientology Addendum re "Hatting the Witness", 

dated January 27, 1982, p. 8 

B L. Ron Hubbard's Technique 88, " On Contr ol and 

Lvina " 

C Declaration of Kendrick L. Moxon, dated July 

18, 1991 

D Reporter's Transcript of Proceedings, dated 

December 23, 1991, Official Reporter Herbert 
Cannon, CSR No. 1923, specifically pages 10:5- 
13:10, 63:22-65-13 

E Letter from Graham E. Berry to Laurie 

Bartilson, dated February 28, 1992, wherein 
Mr. Berry requests that Gerald Armstrong be 
relieved of the restrictive provisions of the 
Armstrong Settlement Agreement to permit him 
to provide assistance to defendants in Yanny 
II. Otherwise, there would be no alternative 
but to challenge the restrictive provisions as 
being void as against public policy. 

F Letter from Laurie Bartilson to Graham E. 

Berry, dated February 28, 1992, alledgedly 
summarizing their February 28, 1992 telephone 
conversation regarding the hearing on 
plaintiff's Order to Show Cause Re Preliminary 
Injunction in Armstrong II and Yanny's Ex 
Parte Application 

G Letter from Graham E. Berry to Laurie 

Bartilson, dated March 1, 1992, summarizing 
their February 28, 1992 telephone conversation 
regarding the hearing on plaintiff's Order to 
Show Cause Re Preliminary Injunction in 
Armstrong II and Yanny's Ex Parte Application 
and indicating Ms. Bartilson's 
mischaracterization of such telephone 
conversation 

H Verified Complaint For Damages and For 

Temporary, Preliminary and Permanent 
Injunctive Relief For Breach of Fiduciary Duty 
in Yanny II . Case No. BC 033035 
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I Order, dated December 5, 1991, denying the 

Motion to Seal the Record in Armstrong I . 
L.A.S.C. No. C 420153 

j Reporter's Partial Transcript, dated August 6, 

1991, Official Reporter Linda Staley, CSR No. 
3359 

K Los Angeles Times article, dated January 28, 

1992, entitled •'Bill Would Crack Secrecy in 
Suits on Product Liability", by Carl Ingram, 
Times Staff Writer 

L Defendants' Verified First Amended Answer to 

Plaintiffs' Verified Complaint, Demand for 
Jury Trial, filed January 23, 1992, in Yannv 
II, Case No. BC 033035 

M Letter from Jayesh Patel to Laurie Bartilson 

and Andrew Wilson, dated March 2, 1992, 
providing revised notice of the Ex Parte 
Application hearing and summarizing Jayesh 
Patel's March 2, 1992 telephone conversation 
with the Marin County Superior Court, 
Department 4. 
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CONFIDENTIAL ATTORNEY-CLIENT 
PRIVILEGED MATERIALS 


27.January 1982 

Addendum to Bat Writeups re (1) Hatting the Witness and (2) Preparing the 

Witness 


RATTING 


A few additional points should be Included in the description of how to 
hat a person on what it is to be a witness in a Scientology case* These 
are: 


1. The witness must have a good feel for what particles, comm lines, 

command lines, writings, activities etc., in a Scientology org are 
’•’ecclesiastical" and those that are "secular/corporate/legal." In this 

regard, the potential witness should definitely read Bob Harris* short 

exposition on the area called "Understanding Corporate Integrity II* and 
any disagreements or questions should be handled right away. He must 
have a flexible understanding of what things are corporate/legal matters 
and what are not. This is an area that will have to be gone over very 
carefully in preparing any witness for cross-exam, for it is a very 
fertile area for such. The witness must understand the hierarchical 
nature of the Church of Scientology and the nature of the relationships 
.among Scientology terminals and organizations. You might want to show 
him a chart to help him understand the area. Such a chart was put into 
•evidence in the 70-72 case (but may not i>e of use to everyone as it 
depicts relationships only during that period. Watch out, however, as 
the witness * 1 * * understanding and ability to answer questions about this 
area must still and always be realistic, practical, and from the reality 
and point of view of that individual. 4 In other words, a person who was 
the Mimeo Operator at the Hawaii org for six years will have a general 
understanding that comes from being a staff member and a Scientologist, 
but his "personal knowledge* and experience will be vastly different from 
that of a person who held high exec positions (e.g., Commodore’s Staff 
Aides or WW terminals). You don’t want your witness to appear to have 






been "briefed," you want him to have his own understanding and personal 
knowledge— OP LACK OF IT , You just want to be sure that he either is 
perfectly eguipped to handle this area, by virtue of intelligence# 
training, nature of posts and experience and duplication of the concepts 
involved, or you want him to really recognize his limitations in the area 
so he cannot be led into testifying about it. (This approach is really a 
general rule for all witnesses—it is patently incredible for a comm 
runner to tell the court about management activities at Flag, or the 
compensation of the Founder, e.g.) 

2. The witness, while testifying, should always refer to any particle by 
its exhibit number: whenever he talks about a tangible particle in front 
of him, it's not "this* or "that," it's always "Exhibit AS," or "the 
document marked Exhibit 236," etc. Otherwise the transcript of the 
testimony cannot be understood when read. The transcript, together with 
the exhibits themselves, are the complete RECORD of the case. It is what 
we will have to refer to in part if we are to appeal any case. Kithout 
an intelligible record, we cannot prove our case. So this particular bit 
of admin (marking documents as exhibits by letter or number) was 
developed to ensure a readable record. The witness should know this so 
that he can be careful to refer to everything by name or number. 

3. Another aspect of understanding the comm cycle of the courtroom and 
particularly the comm cycle of cross-exam is something I call the 
"alter-ack." I have seen the cross-examining IRS attorney use this 
technique continually. Be will ask the witness a question, and then 
appear to not understand the answer given; he will ask further clarifying 
questions, still seeming to get it all wrong (when he probably 
understands full well what he is shooting for with that particular 
witness). This is, of course, very frustrating to the witness: he is 
not only not receiving any verbal ack from the lawyer, he is also not 
being duplicated at all. There is an eagerness on the part of anyone in 
a comm cycle to achieve duplication, and the witness may want to clarify 
the matter. But watch out. The lawyer, after a series of questions that 
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make it seem he simply didn't get it, he will say something like, "OK, 
let me understand this—you said Blah Blah Blah"; he will almost restate 
the witness words back to him. The witness will then leap to say "Yes!" 
and get the relief of having been duplicated. Usually, though, the 
lawyer will have restated the testimony with some sort of cunning 
alteration in it, some hook in it that is not what the witness would have 
said had he really thought about it. But if the witness has agreed, then 
there it is on the record. There was an example of this in the IRS 70-72 
case where a witness was being asked a series of dumb questions off of an 
ASHO ethics order, and the cross-examining attorney was getting it all 
mixed up, finally restating part of the witness* words and stretching it 
to the conclusion that "ASHO is a subsidiary of the Sea Org*--to which 
our witness said "Yes'" Well that is simply untrue, and is even 
preposterous to anyone who knows the facts (that ASHO was part of the 
corporation CSC, that the SO has never been a corporate entity, and that 
there is NO legal relationship between the two—and the term "subsidiary" 
is wholly a legal term). The witness was dying for an ack and some 
duplication from the lawyer; what he got was a false duplication ("Oh, I 
see: ASHO is a subsidiary of the SO") and what we got was a false and/or 
damaging statement on the record by someone who had no real knowledge of 
the facts of that area. 

4. Generalitites vs. Specifics. Scientologists usually try to avoid 
dealing in generalities, but there are such things as good generalities. 
«£ntheta and suppressive statements from the cross-examining attorney will 
often take the form of generalities. 

When confronted by the opposition lawyer by generalities, our witness 
should ask for specifics. That will often totally cut the lawyer f s line 
of cross-exam (as he is proceeding by generalities and cannot have or use 
the specifics). On the other hand, our witness should look for 
opportunities to use theta generalities; since it's theta, the 
cross-examiner will not ask for specifics—he*s stung and he'll want to 
get away from that area. If he does ask for specifics, the witness 
should supply them, and chances are it will end up hurting the 
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opposition. Examples: "Every Scientologist knows it would be violative 
of the creeds and codes to lie about or falsify recorfd," or "Scientology 
has helped thousands of people to better lives," or "We all know, or any 
Scientologist who has read and understood the writings of our religion 
would surely know, that it is a religion and it deals with the Spirit of 
Man," or "We all know that the aim of Scientology is a civilization 
without war, crime, insanity . . . ." An entheta cross-examiner will 
steer away from that stuff like a vampire from a cross. Just let him 
have it—with thetaJJ 

5. A witness is to testify to things he knows of his personal knowledge 

only (except when he’s launching a theta generality). Be can only 

testify to what he did or saw; he cannot say what another told him he saw 

or did. This aspect is very useful to our witnesses on cross-exam: when 

being questioned about a difficult area, the witness shoulc elf, 

"How do I know that? Did I see it or do it?" and he won’t le. -If be 

led into an area where he is not prepared, or isn't competent to testify 

or is speculating or making conclusions. Speculation and conclusion are 

not usually admissable testimony, but a clever cross-examiner can lead 

the witness off into an area where he assumes what the "right* answer is, 

but doesn't really have personal knowledge . Example: Q—"What would you 

do if LRH ordered you to sell the ship?". The correct answer (if your 

witness never received such an order) -would T30T be: A—"Well, ^osb, 1 

guess I’d sell the ship..."? the proper answer would be: A—"That never 

,happened." Period- That Answer will, alert the judge that the question was 

improper, a request for speculation on the part of the witness.. 

it 

6. Along the line of answering the exact question asked, and not 
getting outside of personal knowledge, the witness should keep in mind on 
cross-exam this tip: BE LITERAL. If the attorney doesn't know enough to 
ask the right question, he won't get the answer he's after. Don't help 
the poor, blundering soul. Sit back and answer the questions literally. 

7. It is favorite trick of government lawyers (at least it sure was 
in the IRS 70-72 case) to try and impeach a Scientology witness on the 
text of PLs. One can only be impeached by being led to testify contrary 
to what one has previously written or said. One cannot be impeached (or 
shown to be inconsistent and therefore not credible) by being shown a PL 
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which says something different from what one has testified to (unless, of 
course, the witness is the author of the PL and cannot explain 
satisfactorily the circumstances and intent of the issue). The natural 
reaction of most staff members is to adjust or modify what he has 6aid so 
that it does conform to policy letters; as a good Scientologist or staff 
member he doesn't want to be accused of disagreement with or 
roncompliance to PLs. But the courtroom is different ; no one is going to 
get into trouble for saying they didn't follow a particular PL. The 
witness is better off sticking to his own reality and previous statement 
than by back-pedalling and modifying his testimony to make it "agree* 
with a PL he is confronted with. Don't be intimidated by this tactic! A 
PL says what it says, and the witness is not responsible for those words, 
nor for whether or not he applied that particular PL. That may sound 
heretical at first, but unless the witness understands it and is flexible 
enough to be "in court" and not "on post" or before an ethics 
investigation, he can be led into very uncomfortable situations (and into 
making statements that could hurt the Church's case). 

6. In summary, the above points to teach a witness regarding 
cross-exam are these: 

Specifics vs. Generalities 

Personal Knovlege 

Be Literal 

Ecclesiastical vs. Corporate/Legal 

Bon' t Pear "-Impeachment" Prom PLs 

9. The witness will also need to have a thorough understanding 
(once again, commensurate with his post, training and experience, and 
intelligence) of the religious nature of Scientology and how this is 
evident in many interrelated things. 

For example, we all know that the Tech Volumes are clearly religious 
in content; but what about the OEC? It contains issues on how to run an 
organization, how to get orders issued and complied with, how to write an 
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invoice and keep financial records. What’s religious about that? Well, 
take a look at it. We have a 1st dynamic tech in auditing; we also have 
a 3rd dynamic tech of dealing with groups/organizations. On the grade 
chart there is also (up the center) an Awareness Scale with awareness 
characteristics in an ascending gradient. Those same awareness 
characteristics appear on the org board, assigned to each of the 21 
departments. Those 7 divisions of the org board are the 7 volumes of the 
DEC. What is the org board? It's not a chart of any specific org; it's 
a description of relationships and a way of handling life. An org may 
operate off an org board, but it’s equally applicable to any size group, 
or even to any individual. It f s a philosophic machine, not a chart of 
some commerical company. It is based quite exactly on Scientology 
doctrinal concepts. The CEC contains ethics PLs. Are they religious? 
Certainly. They deal with doctrinal concepts about the being and how to 
handle him. Even something as mundane and "secular" as writing an 
invoice can be traced to a basic Scientology concept that "Truth is the 
exact time, place, form and event." If one cared to undertake the 
project, the entirety of LRK policy could be traced to basic concepts of 
communication, ethics, etc., and into the Axioms and Factors. The key 
here is that to almost any Scientologist who stops to think about it, the 
concepts underlying the org board and the OEC are part of our religion. 

To an outsider they may seem "secular," but they carry a different and 
deeper meaning for the Scientologist if for no other reason than they are 
written by LPJ2, the Founder. 

Understanding this, the witness cannot be caught off guard or put in 
an uncomfortable position regarding PLs, org boards, etc. Be can know 
they are religious in nature and can believe that to be true. It’s 
really part of his belief, it can’t be questioned beyond that by a civil 
court. ^ 

10. You will have seen from the points listed in this writeup and 
the others about hatting and preparing witnesses that what it comes down 
to is that EVERY SCIENTOLOGY WITNESS CAN AND WILL BE ASKED ANY AND ALL 
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KINDS OF QUESTIONS ON CROSS-EXAM. Don't think that a witness who was 
only called to identify a piece of paper Iron, a file can't and won't (If 
the judge is blind enough to allow this) be cross-examined on org boards, 
ethics, nature of policy, hierarchical and corporate relationships, etc. 
To the opposing attorney, all Scientology witnesses ore -Fair Came" for 
all entheta cross-exam. So ALL SCICTTOLOCY W I T NESS ES EWE TO BE BESSY TO 
HANDLE VIRTUALLY EVERYTHING , regardless of the scope of direct exam. 
Prepare them accordingly and they will do well and we will win;, leave 
there unprepared in any of these areas an they will get caught in 
something they can't control. Few Scientology witnesses are naturals at 
this; some only take a little work, some take days and days. There is no 
substitute for going over direct and expected or even unexpected 
cross-exam with the witness and the lawyer until it is perfect. 




The way we handled witness prep was to work up an outline of the 
points to be covered in direct exam (as described in another hat 
writeup). We would use this in prepping the witness, and the lawyer 
would use it in court (the lawyer cannot work from a script, but he needs 
the 8C of an outline or list of areas to cover); the staff person working 
with the lawyer will then also rely on this outline to ensure the direct 
exam is complete. 


Since every Scientology witness must be prepared for cross on a 
multitude of areas, we used a checklist as a tool for this. It was 
.rather like assessing a list with a PC. Ke had an overall list of areas 
to cover. These are some examples: 

Corporate vs ecclesiastical 
Nature of Policy 

Is OEC Religious? . 

Relationship of Flag to SO 
What was OTC? 

Ever asked to backdate a document? 

Flag's relationship to CSC 
Fair Game 
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We would run down that list with each witness asking a question or 
two about the item to see how the witness would handle; perhaps he knew 
nothing about corporations or OTC or Flag, When we would hit a "hot* 
area (where the witness appeared to have knowledge and could be 
questioned but gave an unfavorable answer or otherwise showed he didn't 
duplicate the implications of cross-exam in that area) f we would take it 
up at length, practicing cross and hatting the witness on the concepts 
(e.g., OEC as religious) until he was stable and confident. Once through 
the entire list (this might take days), that witness was ready to testify 
and only needed brushup on direct and cross on the day before going on 
the stand. 

The purpose of going over direct and anticipated cross is not to 
inculcate "pat" answers or robotism, but to nurture understanding and the 
ability to handle the cross-exam questions. It goes without saying that 
you also have to have a lawyer who (1) is very experienced at trial work, 
and (2) has a very thorough working knowledge of Scientology. For an 
experienced lawyer who doesn't really understand Scientology, it will be 
unreal to him that every witness has to be able to defend himself in 
every area. He will think that he can effectively use the "Kules* (of 
Evidence) to prevent improper cross-exam. He could be in for a very 
unpleasant surprise about that at trial. There is no other animal on the 
face of the Earth like a Scientology trial and he'll have to know 
that—or we get another Christo case. 


That's it. 
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pfPTARATION 0 T KENDRICK L. KOXON 

I, Kendrick L. Moxon, hereby declare and state: 

1. I an an attorney licensed to practice law in the State 
of California and the District of Columbia. I »ake the instant 
declaration of ay own personal knowledge, and if called to 
testify thereto, I could and would do so competently. 

2. I have spoken to Joseph Yanny hundreds of times since 
1986 when I first met him, and have worked with him on several 
legal matters. I was counsel of record for the plaintiffs in 
the case of delicious Technolog y Center,— et al. v, — V ann V i 

et al. . L.A.S.C. No. C690211. 

3. I am also counsel of record for plaintiff in the case 

q£ of scientolocrv of Californi a v» Gerald AiJi.strojic, 

L.A.S.C. No. C420153. I have seen Armstrong in court four or 

five times ever the past few years. 

4. On July 15, 1951, I was at the clerk's office in the 

United States District Court for the Central District of 
California. While there, at approximately 2:30 p.m., I saw 
Yanny in the office, and ve said hellc to each other. A fev 
minutes later, I saw Yanny and Armstrong standing together in a 
corridor of the clerk's office, between the area of the filing 
windows and the files storage space. I walked up to Armstrong, 
and said to him, "Does Yanny represent you, too?" Armstrong 
nodded his head in assent and at the same time Yanny said "No." 

5. I said to Armstrong, "You say yes and Yanny cays no." 
Yanny interrupted Armstrong's response, and said, "I represent 
him only on literary matters." I stated to Armstrong, "Do you 
know who I am?" Armstrong said "No." I said, "I’m Rick Koxon," 
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nd held out my hend. He eeid, "Gerry Ar-crong" ehd shoe): my 
end. I eeid to Armstrong, "Scientology literary oettere?- 
enny pulled Armstrong away by the art, and said, "Talk to his 

awyer." 

6. About a minute later, I went into the files area of 
he clerk's office, and saw Yanny and Armstrong together 
ooking at a court file. I vent ever to them, and asked Yanny 
hat they were reading. Yanny said "J.J. Caw v. IRS. Very 
.nteresting. Very interesting." J.J« Caw is a private 
.nvestigator I have retained to conduct investigations on 
>ehalf of the Church of Scientology International. I asked 
fanny if he has sent me service of a paper about which he had 
railed me last week. He responded and I left the area. 

7. Just before 3:00 p.m., I returned to the clerk's 
office and spoke to several of the filing window clerks to 
verify what file Yanny and Armstrong were reviewing. I 
confirmed that with a stack of files in the clerk's area which 
was being returned to the shelves after review by a requestor, 
was a copy of the Gaw case, No. 91-1906 JSL. I confirmed 

his by asking the clerk to see if the file was present. He 
irated that it was and brought the file over to the desk for me 

:o see. 

I declare under penalty of perjury that the foregoing is 
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DEFENDANT. 
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APPEARANCES: 


FOR THE PLAINTIFF: MICHAEL LEE HERTZBERG, ESQ. 

740 BROADWAY, FIFTH FLOOR 
NEW YORK, NEW YORK 10009 

WLLIAM T. DRESCHER, ESQ. 
23679 CALABASAS ROAD 
SUITE 388 

CALABASAS, CA. 91302 


FOR THE DEFENDANT: TOBY PLEVIN, ESQ. 

10700 SANTA MONICA BLVD. 
SUITE 4-300 

LOS ANGELES, CA. 90025 


JOSEPH A. YANNY, ESQ. 
1925 CENTURY BOULEVARD 
SUITE 1260 

LOS ANGELES, CA. 90067 
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LOS ANGELES, CALIFORNIA; MONDAY, DECEMBER 23, 1991; 10:30 A.M. 
DEPARTMENT NO. 56 HON. BRUCE R. GEERNAERT, JUDGE 

APPEARANCES: (SEE TITLE PAGE.) 

(HERBERT CANNON, OFFICIAL REPORTER.) 

THE COURT: THE CHURCH OF SCIENTOLOGY VERSUS ARMSTRONG. 

STATE YOUR APPEARANCES, PLEASE. 

MR. HERTZBERG: MICHAEL LEE HERTZBERG, H-E-R-T-Z-B-E-R-G, 
FOR THE MOVING PARTY, YOUR HONOR. 

MR. DRESCHER: WILLIAM DRESCHER, D-R-E-S-C-H-E-R, ALSO 
ON BEHALF OF THE MOVING PARTY, YOUR HONOR. 

MS. PLEVIN: TOBY L. PLEVIN FOR GERALD ARMSTRONG, YOUR 

HONOR. 

MR. YANNY: JOSEPH YANNY, INTERVENOR 0" BED 

INTERVENOR. 

JUST AS A MATTER OF COURTESY, MR. HERTZBERG 
DROPPED THAT IN THE AISLEWAY. 

MR. HERTZBERG: IT WAS A PIECE OF PAPER THAT WAS THROWN 

AT ME. 

I AM CONCENTRATING ON THIS ORAL ARGUMENT, YOUR 
HONOR. THIS IS NOT — 

THE COURT: DO YOU KNOW WHAT IT IS? 

MR. HERTZBERG: NO, YOUR HONOR. 

I DO KNOW WHEN I WENT TO READ THE CALENDAR ON 
THE HALLWAY A GENTLEMAN APPROACHED ME AND SAID HE HAD SOME¬ 
THING FOR ME. 

MR. YANNY: IT IS A DEPOSITION SUBPOENA, YOUR HONOR. 

MR. HERTZBERG: LET ME FINISH. 
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I HAVE LOOKED AT THE CALENDAR — 

THE COURT: THIS IS A MATTER IN WHICH WE HAVE GOT 
PLENTY TO DO. AND I DON'T HAVE TIME TO BE RECORDING THINGS 
LIKE THAT. 

NOW, WE HAVE TWO MOTIONS HERE THIS MORNING. 

ONE IS A MOTION OF PLAINTIFF AND CROSS¬ 
DEFENDANT TO ENFORCE SETTLEMENT AGREEMENT FOR LIQUIDATED 
DAMAGES AND TO ENJOIN FUTURE VIOLATIONS AND THE OTHER IS A 
MOTION BY YANNY FOR LEAVE TO INTERVENE IN THIS ACTION. 

MR. YANNY: AND FOR ACCESS TO THE FILES, YOUR HONOR. 
THE COURT: ALL RIGHT. NOW, I THINK IT MIGHT BE HELP¬ 
FUL, HAVING READ THROUGH THIS, I THINK I -- WHAT I WOULD 
LIKE TO DO IS MAKE A GENERAL STATEMENT THAT RELATES TO BOTH 
OF THESE MOTIONS AND RELATES TO THIS CASE AND THE STATUS OF 
IT AT THIS TIME. BUT THESE ARE GENERAL COMMENTS WHICH ARE 
NOT DISPOSITIVE HERE AT ALL. 

I THINK WE NEED TO GET THE OVERALL STRUCTURE 
OF WHERE WE ARE BECAUSE THIS IS NOT UNIQUE TO BE IN THIS 
SITUATION WHERE YOU HAVE A SETTLEMENT AND THEN YOU HAVE 
LATER PROCEEDINGS COMING UP. SO LET ME SAY THAT IN MY 
EXPERIENCE THE FOLLOWING CIRCUMSTANCES ALSO PREVAIL, THAT 
IS, YOU HAVE A CONTRACT ENTERED INTO BY PARTIES. I AM 
GOING TO BE REAL BASIC; NOT QUITE HOW YOU CREATE A CONTRACT, 
BUT I GUESS — AND I AM NOT GOING TO DO THIS OFTEN, I HOPE, 
BUT I AM REMINDED OF A STORY WHEN I WAS A YOUNG LAWYER, 
JUSTICE PETERS WAS ON THE SUPREME COURT; BECAUSE HE WAS ONE 
TO ALWAYS GET RIGHT DOWN TO BASICS, A LAWYER APPEARED AND 
SAID, "THIS IS A CASE INVOLVING A CONTRACT. AND YOU KNOW, 
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JUSTICES, A CONTRACT IS FORMED BY AN OFFER AND ACCEPTANCE.” 

AND EITHER JUSTICE PETERS OR SOMEBODY ELSE INTERRUPTED AND 
SAID, ”JUST A MINUTE. YOU CAN ASSUME THAT WE UNDERSTAND 
THE LAW OF CONTRACTS.” 

AND HE SAID, "WELL, THAT IS THE MISTAKE I MADE 

LAST TIME." 

NOW, THAT IS EITHER A TRUE STORY OR ONE THAT 
JUSTICE PETERS THOUGHT MADE A POINT. AND I AM NOT GOING 
QUITE THAT FAR, BUT HERE IS THE SITUATION: UNDER THE LAW 
PARTIES CAN ENTER INTO CONTRACTS. AND THEY ARE CONTRACTS. 

THEY ARE NOT ORDERS OF COURT. SOME CONTRACTS FALL UNDER 
664.4 WHICH SAYS, "THE PARTIES TO PENDING LITIGATION 
STIPULATE IN WRITING OR ORALLY BEFORE THE COURT FOR SETTLE¬ 
MENT OF THE CASE OR PART THEREOF THE COURT, UPON MOTION, 

MAY ENTER JUDGMENT PURSUANT TO THE TERMS OF THE SETTLEMENT." 

NOW, THE CASES UNDER THAT CODE SECTION GENERALLY 
RELATE TO THE AGREEMENT HAVING BEEN MADE EITHER WITH OR 
WITHOUT SUPERVISION OF THE COURT. AND THEN SOMEBODY ISN'T 
PAYING THE MONEY OR SOMEBODY IS PAYING THE MONEY AND THEY 
WON'T GIVE A DISMISSAL AND IT IS TO NOT ENFORCE, BUT TO 
REQUIRE PERFORMANCE OF IT; IN OTHER WORDS, TO CONSUMMATE 
THE SETTLEMENT. BUT THE CODE SECTION IS BROADER THAN THAT. 

AND THAT GETS US INTO THESE KINDS OF SITUATIONS. 

SOMETIMES A CONTRACT IS ENTERED INTO BY PARTIES 
WITHOUT THE SUPERVISION OF THE COURT; IN OTHER WORDS, THEY 
SIT AROUND IN AN OFFICE OR HOTEL ROOM OR SOMEPLACE AND SAY 
IF YOU WILL AGREE TO THIS, I WILL AGREE TO THAT. BUT I WILL 
ONLY AGREE TO THAT IF YOU AGREE TO THIS. 
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AND THEY DO UP A CONTRACT AND IT HAS CERTAIN 
PROVISIONS WHICH REQUIRE PARTIES TO DO THINGS, MAYBE TO 
CONSULT, TO CONSUMMATE THE SETTLEMENT, BUT IN SOME CASES, 

TO LAST FOR EVER. AND THEY PUT AT THE END OF THE CONTRACT 
TWO LITTLE WORDS, "SO ORDERED." AND THEY BRING THAT TO A 
JUDGE. 

NOW, JUDGES, IN MY EXPERIENCE, ARE VERY 
CONCERNED ABOUT THIS BECAUSE IT GETS TRICKY. IN OTHER WORDS, 
WHEN YOU SAY "SO ORDERED," ARE YOU ORDERING WHAT THEY AGREE 
TO, OR ARE YOU ORDERING SOME PART OF THE AGREEMENT WHICH 
SAYS IT IS TO BE AN ORDER? IT IS UNFAIR A LOT OF TIMES. 

SO THE COURT HAS ONE OR TWO WAYS TO GO; I 
WOULD DO IT OR NOT DO IT AND SAY I'LL ONLY DO IT AFTER WE 
GO THROUGH THE AGREEMENT AND I MAKE SURE THAT THE PROVISIONS 
THERE THAT YOU INTEND TO BE IN ORDER ARE ORDERS THAT I AM 
WILLING TO MAKE BECAUSE COURTS ARE CONSTRAINED NOT TO MAKE 
ORDERS THAT ARE AMBIGUOUS OR UNCERTAIN OR THAT REQUIRE AN 
UNDUE AMOUNT OF COURT SUPERVISION. 

YOU KNOW, WE GET INTO THAT WHEN WE ARE SITTING 
IN WRITS AND RECEIVERS. YOU CAN'T ISSUE EVERY ORDER SOMEBODY 
WANTS YOU TO ISSUE OR YOU ARE GOING TO BE RUNNING PEOPLE'S 
BUSINESSES; YOU'LL BE TAKING CARE OF THEIR HEDGES BETWEEN 
THEIR HOUSES; SO ORDERED. 

SURE, A SETTLEMENT GETS DONE, BUT THE 
SITUATION FROM THERE ON IS A LITTLE UNCLEAR. 

NOW, AS MORE CLOSELY RELATED HERE, SOMETIMES 
CONTRACTS CALL FOR CONFIDENTIALITY. 

NOW, IF A CONTRACT PROVIDES THAT IT WILL BE 
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MAINTAINED IN CONFIDENCE BY THE PARTIES, ENFORCEMENT OFTEN¬ 
TIMES BECOMES A PROBLEM WHETHER OR NOT IT IS SO ORDERED. 

AND, AGAIN, COURTS ARE CAREFUL HERE FOR THE SAME REASONS. 

YOU CAN HAVE AN AMBIGUITY; WHAT DOES CONFIDENTIALITY MEAN? 

TO WHAT EXTENT IS THE COURT GOING TO BE INVOLVED IN SUPER¬ 
VISION? 

AND YOU ALSO HAVE PUBLIC POLICY AS TO PARTIES 
THAT AREN'T THERE WHEN THEY MAKE THE AGREEMENT AND AREN'T 
THERE WHEN THE COURT MAKES ITS ORDER, OBVIOUSLY, AREN'T 
BOUND BY THE AGREEMENT AND SHOULDN'T BE BOUND BY THE COURT'S 
ORDER IF WE ARE GOING TO HAVE DUE PROCESS. 

IN OTHER WORDS, PEOPLE THAT AREN’T THERE 
CAN'T BE BOUND IF THEY DON'T HAVE NOTICE. 

SO NORMALLY, IN MY EXPERIENCE, AT LEAST, A 
COURT WILL ORDER A MATTER CONFIDENTIAL ONLY UNTIL FURTHER 
ORDER OF THE COURT UPON APPLICATION BY ANY LEGITIMATELY 
INTERESTED THIRD PARTY THAT ISN'T A PARTY AT THE TIME THE 
ORDER IS MADE BECAUSE THAT IS REQUIRED BY DUE PROCESS. 

OFTENTIMES THERE ARE A LOT OF PEOPLE THAT 
AREN’T THERE THAT HAVE A LEGITIMATE INTEREST IN WHETHER OR 
NOT THE SPECIFIC MATERIAL WILL CONTINUE TO BE EXCLUDED FROM 
THEIR KNOWLEDGE; THEREFORE, IN THE NORMAL CIRCUMSTANCE ONCE 
AN ORDER IS MADE SEALING A FILE OR REQUIRING THE PARTIES 
TO MAINTAIN MATTERS IN CONFIDENCE, IT IS SUBJECT TO A LATER 
REVIEW BY THE COURT AT THE BEHEST OF SOME LEGITIMATELY 
INTERESTED THIRD PARTY WHICH COULD INCLUDE THE PUBLIC MEDIA, 
A LATER LITIGATION WITH EITHER OF THE PARTIES OR LATER 
LITIGATION BETWEEN TWO OTHER PARTIES WHERE THE INFORMATION 
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IS IMPORTANT TO KNOW. AND YOU CAN REALLY GO ON AD INFINITUM 
AS TO THE NUMBER OF PEOPLE AND THE CATEGORY OF PEOPLE THAT 
WOULD HAVE A LEGITIMATE INTEREST IN AT LEAST HAVING A COURT 
HEAR THEM AS TO WHETHER OR NOT THE "SO ORDERED," THE CONFI¬ 
DENTIALITY SHOULD BE MAINTAINED. 

NOW, THAT IS WHY WHEN I READ IT, AND YOU HAVE 
CITED IT AGAIN, THE PORTION OF THE OPINION BY THE DIVISION 
III OF THE SECOND DISTRICT COURT OF APPEAL IN THIS CASE OF 
JULY 29, 1991 WHERE IT SAYS, "IN OUR CASE CORYDON INTERVENED 
IN THE ACTION BETWEEN PLAINTIFF AND ARMSTRONG SEEKING 
ACCESS TO THE FIELD RECORD FOR THE LIMITED PURPOSE OF 
PREPARING HIS OWN CASES INVOLVING THE CHURCH, JUDGE GEERNAERT 
ON HIS OWN MOTION VACATED JUDGE BRECKENRIDGE'S ORDER SEALING 
THE RECORD." 

AND THIS IS THE COMMENT THAT I HAVE TROUBLE 
UNDERSTANDING THE SIGNIFICANCE OF. 

"... THE TIME HAD LONG SINCE 
EXPIRED FOR RECONSIDERATION OF JUDGE BRECKENRIDGE'S 
ORDER, CIVIL CODE SECTION 1008, OR RELIEF THEREFROM 
PURSUANT TO CCP 437." 

NOW, I’LL STOP THERE. OBVIOUSLY THE PARTIES 
WOULD BE BARRED UNDER 437. BUT WOULD ANOTHER LEGITIMATELY 

INTERESTED PARTY BE PRECLUDED FROM GOING TO JUDGE\BRECKEN- 

* - 

RIDGE IF HE WAS SITTING ON THE JUDGE AND SEEKING A CHANGE 
IN HIS ORDER THAT WAS ENTERED INTO WITHOUT ANY HEARING AND 
WITHOUT ANY NOTICE TO THIS THIRD PARTY? I DOUBT IT. 

AND THE REASON I'M RAISING THIS IS THE MOVING 
PARTIES SAY THAT THIS LITTLE PARAGRAPH IS THE BASIS FOR ME 
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TO PROCEED BASED ON JUDGE BRECKENR1DGE'S ORDERS, AND THAT 
IS IN QUOTES. 

NOW, I AM GIVING YOU THIS FOR BACKGROUND SO 
THAT YOU UNDERSTAND WHERE I AM COMING FROM. 

I GET THIS FILE BECAUSE I AM STILL SITTING. 
IT IS MY NUMBER. 

JUDGE BRECKENRIDGE IS NOW RETIRED AND HE CAN’T 
DO IT. AND I FEEL THAT IF I HAD MADE THE ORDER I WOULD WANT 
TO BE IN THE POSITION TO ANALYZE IT, WHETHER OR NOT THAT 
ORDER THAT WAS MADE FOR THE PARTIES SHOULD NOW BE ENFORCED 
AS AGAINST ANY L EG IMATELY INTERESTED THIRD PARTY. AND 1 
THINK THAT IS THE SCOPE OF MY JURISDICTION; EVEN THOUGH IT 
COULD BE READ AS BEING CONTRARY TO THE PARTICULAR PARAGRAPH 
THAT I HAVE COMMENCED READING AND WHICH IS REFERRED TO BY 
THE MOVING PARTY. 

THE REASON I HAVE GONE INTO THIS IS I WANT 
ANYBODY REVIEWING THIS TO UNDERSTAND THE BASIS FOR ME ENTER¬ 
TAINING THIS MOTION AND SOME OF THE REASONING. 

NOW, WE NOW HAVE ANOTHER THIRD PARTY COMING 
IN, WHETHER OR NOT LEGITIMATELY INTERESTED REMAINS TO BE 
SEEN, BY THE NAME OF MR. YANNY. AND HE IS SEEKING ANOTHER 
LITTLE BIT OF NON-CONFIDENTIALITY. 

WHAT HAPPENS IS WHEN ONE PARTY COMES IN -- 
AND THIS HAPPENED IN CORYDON; CORYDON CAME IN AND SAID 
WE WANT TO SEE THESE FILES BECAUSE THEY ARE ESSENTIAL TO OUR 
LITIGATION. AND THAT WAS DETERMINED TO BE VALID. 

BUT THEN WE GOT TO THE POINT, HOW DO WE KEEP 
TRACK OF THIS LITTLE BIT OF CONFIDENTIALITY? 
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IN OTHER WORDS, CORYDON CAN GET IT; CORYDON'S 
COUNSEL CAN GET IT; COUNSEL'S COUNSEL CAN GET IT; CORYDON'S 
COUNSEL'S EXPERT CAN GET IT; CORYDON'S FAMILY CAN GET IT; 
CORYDON CAN OFFER IT IN EVIDENCE IN THE TRIAL. BUT ALL OF 
THESE PEOPLE ARE SUPPOSED TO MAINTAIN IT IN CONFIDENCE. 

IN MY EXPERIENCE, THAT IS THE KIND OF ORDER 
THAT I WOULD NOT ISSUE BECAUSE IT INVOLVES TOTAL AMBIGUITY 
AND JUST WHEN IS SOMEBODY VIOLATING IT? 

AND IT IS AN INVITATION FOR ENDLESS COURT 
SUPERVISION OF AN ALMOST UNSUPERVISORABLE SITUATION BECAUSE 
ONCE YOU MAKE SOMETHING UNCONFI DENT IAL, ONCE YOU UNSEAL A 
FILE, THEN IT IS OUT IN THE PUBLIC AND THOSE PEOPLE ARE 
ALLOWED TO USE IT AND TO DISCLOSE IT TO OTHER PEOPLE. AND 
THOSE OTHER PEOPLE MAKE USE IT OR DISCLOSE IT TO OTHER 
PEOPLE AND THEN YOU REALLY BREAK THE BARRIER OF THE SEAL. 

YOU REALLY BREAK THE BARRIER OF IT BEING CONFIDENTIAL FROM 
A PRACTICAL STANDPOINT. 

AND A JUDGE SITTING IN WRITS AND RECEIVERS 
WOULD NEVER ISSUE THAT KIND OF ORDER IN MY OPINION BECAUSE 
THEY WOULD BE ENGAGING IN AN ACTIVITY WHICH WOULD NEVER END 
AND COULD NEVER BE SATISFACTORILY PERFORMED BECAUSE THERE 
WILL BE PEOPLE COMING IN AND SAY, WELL, I GOT THIS, BUT I 
GOT IT FROM MR. X. AND THEN YOU WOULD HAVE TO FIND OUT WHERE 
X GOT IT. AND X GOT IT FROM Y. AND MAYBE Y GOT IT FROM 
MR. CORYDON. 

SO I DETERMINED IN RESPONSE TO THE MOTION -- 
AND IT WAS RELIEF BEYOND WHAT WAS ASKED FOR, BUT IT WAS THE 
ONLY PRACTICAL RELIEF THAT I THOUGHT COULD BE GIVEN. 










1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

16 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


9 


NOW, THE APPELLATE COURT HAS FASHIONED A MORE 
LIMITED RELIEF. AND I THINK THIS PROCEEDING, BOTH BY 
MR. -- THE RESPONSE BY MR. ARMSTRONG AND THE OVERTURE BY 
MR. YANNY REFERRING TO ALL OF THESE DOCUMENTS THAT ARE 
SUPPOSEDLY CONFIDENTIAL IS AN OUTGROWTH OF THE SUPPOSED 
LITTLE BIT OF UNCONFIDENTIALITY THAT WAS ISSUED BY THE 
DIVISION III. 

SO IF WE HAVE NOW A LITTLE BIT MORE OF UNCON¬ 
FIDENTIALITY, YOU EVENTUALLY GET TO WHERE TWO OR THREE 
LITTLE BITS IS IN EFFECT 100 PERCENT OF UNCONFIDENTIALITY. 

THIS IS ALL BACKGROUND. AND WE ARE NOW GOING 
TO GET TO THE MOTIONS. AND THE MOTIONS ARE A LITTLE BIT 
EASIER ONCE YOU GET TO THE MERITS OF THEM BECAUSE THE FIRST 
MOTION RELATES TO THIS ORDER OF JUDGE BRECKENRIDGE OF 
DECEMBER 11, 1986 WHEREIN HE WAS GIVEN A STIPULATED SEALING 
ORDER. THAT IS THE TITLE OF IT. AND THERE ARE FOUR 
PARAGRAPHS. AND EACH OF THEM RELATES TO WHAT THE PARTIES 
HAVE AGREED TO. 

ONE OF THE AGREEMENTS IS, "IT IS AGREED 
BETWEEN THE PARTIES THAT SHOULD THE COURT REQUIRE A MOTION 
FOR ANY FURTHER PLEADING TO EFFECTUATE AND SIGN THIS 
STIPULATED SEALING ORDER, THE PARTIES WILL JOINTLY COMPLY 
WITH THE COURT'S FURTHER ORDERS, IF ANY." 

I UNDERSTAND THAT THERE WERE NONE. 

THE SECOND PARAGRAPH IS, "THE ENTIRE REMAINING 
RECORD OF THIS CASE SAVE ONLY THIS ORDER, THE ORDER OF 
DISMISSAL OF GOOD FAITH AND ANY ORDERS NECESSARY TO EFFEC¬ 
TUATE THIS ORDER AND THE ORDER OF DISMISSAL ARE AGREED TO 
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BE PLACED UNDER THE SEAL OF THE COURT." 

NOW, JUDGE BRECKENRIDGE SIGNED AT THE END 
UNDER "IT IS SO ORDERED" AND THAT HAS BEEN TAKEN AS AN ORDER 
SEALING THE FILES. 

AS I UNDERSTAND IT, THE ACTUAL SETTLEMENT 
AGREEMENT WAS NEVER FILED, ALTHOUGH IT WAS ORDERED TO BE 
FILED. SO JUDGE BRECKENRIDGE DID NOT HAVE BEFORE HIM A 
BASIS FOR THE OTHER AGREEMENT REACHED THAT LED TO THIS 
CRYPTIC STIPULATED ORDER. AND, IN EFFECT, NOW THE CHURCH 
COMES WITH THEIR MOTION AND NOW FILES THE AGREEMENT. 

THIS MOTION IS DIRECTED TO MR. ARMSTRONG WHO, 
OBVIOUSLY, IS PRIVY TO THE AGREEMENT. 

THERE WAS FILED A VIDEOTAPE OF THE SIGNING, 
WHICH I HAVE VIEWED AND WHICH I MAKING A PART OF THIS RECORD 
SO THAT THAT IS AVAILABLE TO ANYONE REVIEWING THIS PROCEDURE. 

AND I WOULD HOPE THAT ANYONE REVIEWING THIS 
PROCEDURE WOULD VIEW THAT TAPE BECAUSE THAT SHOWS THE 
PROCESS THAT IS FAIRLY COMMON IN REACHING THESE AGREEMENTS. 

IT IS A HOTEL ROOM. THERE IS JUST THE PARTIES 
INVOLVED AND THEIR LAWYERS. AND FOR THAT TO BE THE BASIS 
FOR A COURT ORDER. THAT IS AFTER A CERTAIN PERIOD OF TIME 
UNATTACKABLE BY THIRD PARTIES IS REALLY NOT WHAT I THINK WAS 
INTENDED BY DIVISION III WHEN THEY WROTE THAT OPINION. AND 
THAT WAS THE BASIS FOR MY ORDER WHEN I WAS PRESENTED WITH 
JUDGE BRECKENRIDGE'S FUNCTION, SINCE HE WAS RETIRED. 

NOW, BASICALLY, BEFORE WE GET TO THE MERITS 
OF THE MOTION -- AND I'LL JUST SAY THAT IT APPEARS THAT 
THERE IS NO CONTEST THAT THE ACTS CHARGED WERE COMMITTED BY 
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MR. ARMSTRONG. IN THE RESPONSE THERE IS NO CONTEST ON THAT. 
BUT THERE IS A QUESTION AS TO THE COURT’S AUTHORITY TO ISSUE 
IN EFFECT AN INJUNCTION ENFORCING AN AGREEMENT AND TO AWARD 
ARTIFICIAL DAMAGES AS AGREED TO IN THE AGREEMENT. 

IN MY EXPERIENCE ALSO COURTS ARE LOATHE TO 
ISSUE INJUNCTIONS ENFORCING CONTRACTS UNLESS THERE ARE A 
LOT OF FACTORS SHOWN. AND THAT IS A WEIGHING PROCESS. 

THERE IS A QUESTION WHETHER OR NOT UNDER 
664.6 I EVEN HAVE JURISDICTION TO DO IT. I THINK THAT 
TECHNICALLY SINCE THERE WAS AN AGREEMENT IN WRITING THAT 
SETTLED A CASE OR A PART THEREOF THERE IS JURISDICTION. 

BUT I BELIEVE THAT IN VIEW OF THE WAY THIS ALL EVOLVED, YOU 
KNOW, IN A HOTEL ROOM RATHER THAN A COURTROOM, THAT IT WOULD 
BE ENCUMBENT UPON ME WERE I TO ISSUE INJUNCTIVE RELIEF TO 
HAVE A HEARING AS EXTENSIVE AS I WOULD HAVE IF THIS CAME 
INTO A WRITS AND RECEIVERS DEPARTMENT WHEREIN SOMEONE HAD 
ENTERED INTO AN AGREEMENT AND THEY WANTED AN INJUNCTION 
BASED UPON THAT AGREEMENT. 

AND THAT INVOLVES ALL OF THE ISSUES THAT ARE 
INVOLVED WHEN INJUNCTIONS ARE TO BE ISSUED, INCLUDING THE 
CIRCUMSTANCES INVOLVED IN ENTERING INTO THE AGREEMENT, THE 
EQUITABLE CONCEPT OF UNCLEAN HANDS, THE PUBLIC POLICY 
CONCERNING ANY OF THE PROVISIONS SOUGHT TO BE ENFORCED. 

THESE ARE ALL ARGUED ABOUT IN YOUR PAPERS. BUT I THINK THAT 
YOU ARE ALL ASSUMING THAT 1 KNOW MORE THAN I DO REALLY KNOW 
FROM AN EVIDENTIARY STANDPOINT. 

SO MY TENTATIVE RULING IS TO SET THIS FOR AN 
EVIDENTIARY HEARING AND DETERMINE THIS ON ITS MERITS. 
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I REALLY CAN’T DETERMINE IT FROM THE ARGUMENTS 
SUBMITTED SO FAR. 

AS FAR AS THE GRANTING OF AN ORDER OR JUDGMENT 
ASSESSING $100,000 IN DAMAGES PURSUANT TO THE $50,000 DAMAGE 
PROVISIONS, I ALSO THINK THAT SHOULD BE THE SUBJECT OF A 
HEARING BECAUSE FROM WHAT I CAN TELL THE SPECIFIC CONDUCT 
WHICH IS CHARGED, ACTING AS A PARALEGAL FOR MR. YANNY IN THE 
AZNARAN VS. CHURCH -- 

MR. YANNY: EXCUSE ME. AND DECLARATION OF MR. YANNY 
IN THE CHURCH OF SCIENTOLOGY VS. YANNY IN OPPOSITION TO A 
RESTRAINING ORDER THAT THEY SOUGHT. 

THE COURT: AND, THIRD, HELPING FORD GREENE AS A 
PARALEGAL, WHICH IS, EVIDENTALLY, STILL GOING ON IN 
CONNECTION WITH THE SERVICES THAT MR. GREENE IS PROVIDING 
TO THE PLAINTIFF AZNARAN. 

AND, FOURTH, THE DECLARATION OF AUGUST 26, 

1991 OF ARMSTRONG FOR AZNARAN. 

THOSE ARE BREACHES OF THE LANGUAGE OF THE 
AGREEMENT WHICH IS VERY BROAD AND UNCLEAR IN SOME RESPECTS 
AND SPECIFICALLY WHEN YOU ARE TRYING TO ENFORCE IT BY WAY 
OF THIS KIND OF PROVISION. 

BUT TO READ THE WHOLE AGREEMENT, YOU COME UP 
WITH A WONDERMENT AS TO WHAT WAS MUTUAL ABOUJ.IT; IN OTHER 
WORDS, IT STARTS OUT BY SAYING, "THIS MUTUALfRELEASE OF ALL 
CLAIMS ..." BUT ALL THE RELEASES ARE BY ARMSTRONG. 

AND YOU ALSO WONDER TO WHAT EXTENT OFFERING 
ASSISTANCE IS A TERM THAT IN EFFECT WOULD BE, IF ORDERED — 
WOULD BE A TERM THAT ANY COURT WOULD PUT IN ITS ORDER. 
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THE AGREEMENT ITSELF, INCIDENTALLY, WAS NOT 
SUBMITTED TO JUDGE BRECKENRIDGE WITH A LITTLE "SO ORDERED" 

AT THE BOTTOM. AND I DON’T BELIEVE THE AGREEMENT, THE 
PERFORMANCE OF THE AGREEMENT TO THIS DATE HAVE EVER BEEN 
ORDERED PERFORMED. 

SO YOU ARE NOW SEEKING THIS COURT TO IN EFFECT 
SAY "SO ORDERED" AND, MORE SPECIFICALLY, TO SPECIFICALLY 
ENJOIN CERTAIN CONDUCT BASED UPON THE AGREEMENT. 

THAT REALLY REQUIRES A JUDICIAL PROCEEDING, 

NOT THE ONE ON THE TAPE. 

NOW, THAT BEING THE CASE, WE TURN QUICKLY TO 
MR. YANNY BECAUSE IT IS NOON. AND MR. YANNY HAS NOT FILED 
A COMPLAINT IN INTERVENTION. 

DO YOU WANT TO ARGUE THIS FIRST? 

MR. HERTZBERG: THESE ARE TWO SEPARATE MATTERS, YOUR 

HONOR. 

THE COURT: I JUST WANTED TO GIVE YOU WHERE I AM GOING 
BECAUSE I DON'T THINK, TECHNICALLY, MR. YANNY IS SEEKING ANY 
RELIEF AGAINST EITHER OF THE PARTIES. WHAT I THINK HE IS 
DOING IS SEEKING AN OPPORTUNITY TO BE HEARD IN CONNECTION 
WITH JUDGE BRECKENRIDGE'S ORDER ORDERING THE FILE SEALED. 

AND UNDER MY VIEW, THAT IS NOT INTERVENING IN THE ACTION. IT 
COULD BE THE L.A. TIMES OR THE SAN DIEGO PRESS TELEGRAM, 

IF THAT IS THE RIGHT NAME; IT COULD BE ANY LEGITIMATELY 
INTERESTED PARTY AND THEY WOULDN'T HAVE TO INTERVENE IN THE 
ACTION. THEY COULD JUST SIMPLY SEEK BY WAY OF ANY REASONABLE 
NOTICE OR MOTION A RELAXATION OR VACATION OF THE HEALING 


ORDER 
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SO BASICALLY I DON’T THINK IT IS THAT SIGNI¬ 
FICANT WHETHER HE IS ALLOWED TO, QUOTE, INTERVENE OR NOT. 

I AM GOING TO HEAR FROM ANYBODY THAT WANTS TO — I THINK 
I'M REQUIRED TO. 

THE THIRD DISTRICT COMMENT SAID THAT TIME HAS 
RUN. TIME HAS RUN UNDER 473 FOR THE PARTIES TO DO IT, BUT 
I DON’T THINK IT HAS RUN FOR THIRD PARTIES THAT WEREN’T EVEN 
PARTIE5 THEN SUCH AS CORYDON OR YANNY OR ANYONE ELSE, 
INCLUDING THE MEDIA TO SEEK THAT FILE TO BE UNSEALED EITHER 
TOTALLY OR PARTIALLY. AND THAT IS WHAT IS NOW BEING SOUGHT 
AND THEREFORE I DON'T KNOW WHETHER IT IS CALLED AN INTERVEN¬ 
TION. 

BUT HE IS, CERTAINLY, ENTITLED TO SEEK AN 
ALTERATION OF THE COURT'S ORDER SEALING THE FILE AND THERE¬ 
FORE I DON’T THINK IT IS A REAL MOTION. 

I THINK HE CAN JUST DO IT. HE IS A MEMBER OF 
THE PUBLIC AND HE IS ENTITLED TO BE HEARD. 

MR. YANNY: JUST FOR THE RECORD, THE OPINION OF THE 

COURT OF APPEAL ITSELF USES THE LANGUAGE THAT CORYDON 
INTERVENED IN THE OPINION. 

I WOULD NOTE FOR THE RECORD THAT CORYDON ALSO 
FILED NO COMPLAINT. 

THE COURT: THERE IS ANOTHER EXAMPLE. WE ARE JUST 
TALKING ABOUT TECHNICALITIES. 

MR. HERTZBERG: JUDGE, MAY I ADDRESS THE MOTION THAT 
WAS THE PRIMARY MOTION IN FRONT OF THIS COURT? 

AND UNLESS THE ANCILLARY AND WE WOULD VIEW 
SUBSIDIARY SIDE SHOW OF THE YANNY MOTION WAS THE ONLY MOTION 
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BEFORE THIS COURT, THIS ACTION WAS, AND THE PROCEEDING 
BEFORE YOUR HONOR WAS INITIATED BY OUR MOTION, ONE WE TAKE 
VERY SERIOUSLY, TO ENFORCE THE SETTLEMENT AGREEMENT. AND 
THAT IS BETWEEN THE MOVING PARTIES AND MR. ARMSTRONG, 

SITTING OVER IN THE CORNER THERE. 

AND I AM NOT GOING TO ADDRESS THE YANNY MATTER. 
MR. DRESCHER WILL ADDRESS THAT. THAT IS A SEPARATE MATTER 
INSOFAR AS THE COURT CONSTRUES IT AS A MOTION TO SEEK ACCESS 
TO THE COURT FILES. WE CONSIDER IT STRICTLY SEPARATE AND 
APART FROM THIS EXTREMELY SERIOUS MATTER OF THE ONGOING 
BREACHES OF A SETTLEMENT AGREEMENT WHICH WAS BEFORE JUDGE 
BRECKENRIDGE, NOT JUST ANY HOTEL ROOM, YOUR HONOR. 

THE COURT: WE'LL GET BACK TO THAT. BUT WHAT I DIDN'T 
QUITE SAY WAS THAT THE FOUR BREACHES THAT ARE ASSERTED AND, 
EVIDENTLY, NOT DENIED AS CONDUCT IN ORDER TO DETERMINE 
WHETHER OR NOT IT IS APPROPRIATE TO AWARD $50,000 IN HOW 
THEY ARE CHARACTERIZED AS TWO FOR EACH OR $100,000; YOU 
WOULD THEN HAVE TO GET INTO WHETHER OR NOT THOSE WERE 
ARBITRARY PENALTIES OR WHETHER OR NOT THEY BARE SOME 
REASONABLE RELATIONSHIP TO THE ACTUAL DAMAGE SUFFERED. 

NOBODY HAS ARGUED THAT. I CAN'T TELL WHAT 
MONETARY DAMAGES WOULD FLOW FROM THESE BREACHES THAT ARE NOW 
ASSERTED. SO, AGAIN, WE NEED AN EVIDENTIARY HEARING IF WE 
ARE GOING TO HAVE A COURT ORDER ON THESE SUBJECTS. 

MR. HERTZBERG: MAY I ADDRESS THIS BRIEFLY, YOUR HONOR? 

THERE ARE CERTAIN THINGS YOUR HONOR HAS SAID. 

WE HAVE WAITED FOR A CHANCE TO GIVE YOUR HONOR AN ORIENTATION. 


THERE ARE SEVERAL THINGS YOUR HONOR HAS SAID 
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THAT I THINK EITHER MISPERCEIVE OR DON’T COMPLETELY COVER 
THE SITUATION THAT IS BEFORE YOU TODAY. 

THE COURT: IT IS SEVEN OR EIGHT MINUTES AFTER NOON. 

WHY DON’T WE RESUME AT 2 O'CLOCK? BECAUSE I AM NOT ONLY 
WILLING, BUT I AM ANXIOUS TO HEAR YOUR RESPONSE TO THIS 
ANALYSIS. AND I DON’T THINK WE CAN GIVE IT JUSTICE AT THIS 
TIME. 

MS. PLEVIN: YOUR HONOR, WITH RESPECT TO THAT, THAT 
WOULD BE VERY ACCEPTABLE AS FAR AS I AM CONCERNED ON BEHALF 
OF MR. ARMSTRONG. WE’LL NEED AND REQUEST THIS TIME TO 
ADDRESS THESE ISSUES: NUMBER ONE, PERHAPS IT IS ONLY FOR 

THE RECORD, BUT I THINK IT IS IMPORTANT. I DON'T THINK 
664.6 APPLIES IN THE CIRCUMSTANCE AT ALL. THERE WAS NO 
JUDGMENT ENTERED. IT WAS A DISMISSAL. SO THE ISSUE AS TO 
WHETHER THERE IS JURISDICTION MUST FLOW ONLY FROM 127CA)4. 
664.6 WAS NEVER UTILIZED IN THIS MATTER AND THERE IS NO 
JUDGMENT. THERE WAS NO ORDER DISMISSING THE ACTION AND THAT 
IS NOT CONTEMPLATED AS A BASIS FOR CONTINUING JURISDICTION 
UNDER 664.6. 

MR. HERTZBERG: I THOUGHT I HAD THE FLOOR HERE, YOUR 

HONOR. 

THE COURT: THIS IS A PREVIEW OF WHAT WE'LL DO LATER. 

BUT I THINK 664.6 CONTEMPLATES A DIFFERENT 
KIND OF SITUATION WHERE IN EFFECT THE COURT IS ASKED TO 
ENTER A JUDGMENT WHERE THE PARTIES HAVE AGREED UNDER CERTAIN 
CIRCUMSTANCES A JUDGMENT WOULD FLOW FROM CONDUCT; THAT IS 
WHY I AM SAYING THIS DOESN'T — MAYBE YOUR ARGUMENT IS IF 
THEY EVER HAVE A HEARING, IT SHOULD BE AFTER FILING A 
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COMPLAINT; IS THAT IT? 

MS. PLEVIN: ESSENTIALLY, YOUR HONOR, OUR ARGUMENT IS 
THERE IS NO CONTINUING JURISDICTION AT ALL. 

THE COURT: I REMEMBER THAT ARGUMENT; EITHER I HAVE 
NO JURISDICTION OR I HAVE SOME JURISDICTION THAT I WOULD 
EXERCISE IN A JUDICIAL MANNER RATHER THAN AS A RUBBER STAMP. 

MR. PLEVIN: IF WE GO FORWARD, YOUR HONOR, WE’LL NEED 
ANCILLARY ASSISTANCE FROM THE COURT WITH RESPECT TO EVIDEN¬ 
TIARY MATTERS THAT WE’LL NEED FOR THE HEARING THAT WE’LL 
NEED ORDERED PRODUCED BY THE OTHER SIDE. 

THE COURT: WE’LL RETURN HERE AT 2:30 AND WE’LL BE IN 
RECESS UNTIL 2:30. 

CAT 12:10 P.M. THE LUNCHEON RECESS WAS 
TAKEN UNTIL 2:30 P.M. OF THE SAME DAY.) 
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LOS ANGELES, CALIFORNIA; MONDAY, DECEMBER 23, 1991; 2:45 P.M. 
DEPARTMENT NO. 56 HON. BRUCE R. GEERNAERT, JUDGE 

(APPEARANCES AS HERETOFORE NOTED.) 

THE COURT: WE’LL BE BACK ON THE RECORD IN THE CHURCH 
OF SCIENTOLOGY VERSUS ARMSTRONG. 

YOU MAY PROCEED. 

MR. HERTZBERG: THANK YOU, YOUR HONOR. 

I WANT TO ADDRESS YOUR OBSERVATIONS FROM THIS 

MORNING. 

FIRST I WANT TO JUST CLARIFY TWO MATTERS IN 
TERMS OF THE ANALYSIS; ONE, I AM ADDRESSING SOLELY THE 
ORIGINAL MOTION IN THIS COURT BROUGHT BY THE MOVING PARTIES 
TO ENFORCE THE SETTLEMENT AGREEMENT AGAINST MR. ARMSTRONG. 

THE COURT: THAT MOTION SEEKS TWO THINGS: IT SEEKS 

AN INJUNCTION AND, IN EFFECT, TURNING THE AGREEMENT INTO A 
COURT ORDER; RIGHT? 

MR. HERTZBERG: I DON’T KNOW IF IT MEANS TURNING IT 

INTO A COURT ORDER. IT MEANS EXCERC1SING THE JURISDICTION 
WHICH THIS COURT RESERVED BY AN ORDER OF DECEMBER 11TH 
OVER ENFORCEMENT OF THE SETTLEMENT AGREEMENT. 

THE COURT: WHATEVER. I MEAN THE EFFECT WOULD BE A 
COURT ORDER REQUIRING MR. ARMSTRONG NOT TO BREACH THE 
AGREEMENT. 

MR. HERTZBERG: CERTAIN PROVISIONS OF THE AGREEMENT; 
ABSOLUTELY. 

THE COURT: JUST CERTAIN ONES. AND ALSO IT SEEKS AS A 
SECOND MATTER A MONEY DAMAGE AWARD EITHER BY WAY OF A 
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JUDGMENT OR VERDICT AS DAMAGES FOR BREACH. 

MR. HERTZBERG: TO CLARIFY, THOSE TWO ARE NOT CO¬ 
EXTENSIVE BECAUSE THE LIQUIDATED DAMAGES PROVISION OF THE 
SETTLEMENT AGREEMENT COVERS CERTAIN KINDS OF BREACHES. 

AND WE ARE TALKING IN OUR MOVING PAPERS ABOUT MULTIPLE 
BREACHES ON MULTIPLE, ONGOING OCCASIONS. AND WE ARE ASKING 
FOR LIQUIDATED DAMAGES ONLY IN TWO SPECIFIC INSTANCES, THOSE 
BREACHES WHERE WE FOUND IT CAME WITHIN THE TERMS OF THE 
CONTRACT IN WHICH LIQUIDATED DAMAGES COMES IN. 

BUT QUITE INDEPENDENTLY FROM THAT, YOUR 
HONOR -- AND THIS IS THE POINT I WANTED TO CLARIFY — THERE 
ARE BREACHES THAT ARE NOT COMPENSIBLE BY LIQUIDATED DAMAGES 
THAT WE, NONETHELESS, FEEL THAT WE ARE NOW PRESENTLY 
ENTITLED TO INJUNCTIVE RELIEF. 

I WANTED TO ADDRESS YOUR TENTATIVE FROM THIS 
MORNING IN WHICH YOU SUGGEST THERE ARE REASONS TO HOLD A 
HEARING. I WOULD LIKE TO CONVINCE YOU, IF I CAN, 

THAT THERE ARE NO SUCH REASONS. 

LET'S START FROM THIS PROSPECTIVELY. 

AS YOUR HONOR RECOGNIZED AND ARTICULATED 
BETTER THAN I COULD THIS MORNING, THE FACTS ARE CONCEDED 
HERE WITH RESPECT TO THE BREACHES. THAT IS TO SAY -- 

THE COURT: WHAT I SAID WAS IT IS NOT DISPUTED THAT 
THE CONDUCT COMPLAINED OF WAS ENGAGED IN. THEY, OBVIOUSLY, 
ASSERT, A VARIETY OF ASSERTIONS, AS TO WHY THOSE SHOULD NOT 
BE DEEMED -- ACTUALLY, IT IS A TWO-FOLD -- THREE-FOLD THING: 
A, WHY THEY SHOULD NOT BE DEEMED BREACHES. 

B, THAT IF THEY ARE BREACHES, THEY SHOULD 
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BE EXCUSED. 

SEE, THE COURT HAS NO JURISDICTION TO DETERMINE 

IT ANYWAY. 

MR. HERTZBERG: AND I WANTED TO INDICATE IN MY PRESEN¬ 
TATION, IF I CAN JUST PROCEED IN AN ORDERLY FASHION, THOSE 
ARE LEGAL ISSUES, NOT FACTUAL ISSUES; THAT THE POINT OF 
DEPARTURE IS THAT WE SUBMITTED PAPERS TO THIS COURT IN WHICH 
WE DOCUMENTED WHAT WE FELT WAS AN UNCONTROVERTED, UNCONTRO¬ 
VERTIBLE PATTERN OF BREACHES OF THE AGREEMENT. 

AND THERE IS NO RESPONSE TO THOSE ALLEGATIONS. 
IN OTHER WORDS, MR. ARMSTRONG HAS NOT DISPUTED 
THAT HE DID WHAT WE SAID HE DID. THAT IS THE FIRST PART. 

AND THAT WHAT WE SAY AND OUR POSITION IS THAT 
IF GIVEN THAT HE DID WHAT HE SAID HE DID, THOSE WOULD 
VIOLATE THE PROVISIONS OF THE SETTLEMENT AGREEMENT IF IT 
WERE OTHERWISE ENFORCEABLE. 

ALL RIGHT. IT DOESN'T DISPUTE THAT THE 
LANGUAGE OF THE AGREEMENT -- HE IS NOT CONCEDING THAT IT 
SHOULD BE APPLIED, BUT HE DOES NOT -- AND THIS IS IMPORTANT 
— DISPUTE THAT IF THE AGREEMENT IS ENFORCEABLE, THAT WHAT 
HE DID COMES WITHIN THE PROHIBITIONS OF THE SECTIONS OF THE 
AGREEMENT THAT WE ENUMERATE. 

TAKING THOSE THINGS AS A POINT OF DEPARTURE 

V 

AND, OF COURSE, THAT IS A MAJOR AREA IN WHICH THERE IS NO 
FACTUAL DISPUTE AND WHERE THERE CANNOT BE A JUSTIFICATION 
FOR A HEARING, I WILL TURN TO THE THREE CIRCUMSTANCES OR 
THREE AREAS WHICH YOUR HONOR IDENTIFIED BEFORE LUNCH WHICH 


YOU SAID WARRANTED A HEARING. 









1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

26 


21 


THE FIRST YOU SAID WERE THE CIRCUMSTANCES OF 
THE ENTRY INTO THE AGREEMENT. 

I WOULD SUBMIT TO YOUR HONOR THAT DOESN’T 
MERIT A HEARING INSOFAR AS MR. ARMSTRONG HAS RAISED AN 
ARGUMENT NOT DISPUTING THE FACT, BUT RATHER, DISPUTING 
WHETHER THE CONTRACT IS ENFORCEABLE BECAUSE OF ALLEGED LACK 
OF RECIPROCITY OR MUTUALITY. THAT IS FUNDAMENTALLY A LEGAL 
ARGUMENT; FURTHERMORE -- 

THE COURT: JUST A MOMENT. 

AS I UNDERSTAND IT, IT IS A LITTLE HARD TO 
FOLLOW BECAUSE IT IS PRESENTED A LITTLE BIT CRYPTICALLY. 

BUT THE LACK OF RECIPROCITY IS PRESENTED, 

AS I UNDERSTAND IT, IN LIGHT OF THE AMBIGUITY OF THE 
AGREEMENT AND THE DURESS ARGUMENT; IN OTHER WORDS, THE 
AMBIGUITY GOES TO WHETHER OR NOT IT IS APPROPRIATE TO HAVE 
A COURT ORDER LIMITING THE AGREEMENT. 

MR. HERTZBERG: MAY I RESPOND TO THAT, YOUR HONOR? 

FIRST OF ALL, INSOFAR AS HE IS ARGUING 
THAT YOUR HONOR SHOULD IMPLY TERMS THAT ARE NOT ON THE 
PLAIN FACE OF THE CONTRACT, IN OTHER WORDS, THAT -- 

THE COURT: LET ME SAY I AGREE WITH YOU. I DIDN'T GET 
A CHANCE TO COMPLETELY INDICATE MY THINKING. BUT IF THERE 
IS a -- YOU KNOW, AT THIS STAGE I AM A LITTLE UNCLEAR 
EXACTLY THE FULL EXTENT OF WHAT MR. ARMSTRONG IS ASSERTING. 

BUT TO THE EXTENT THERE IS AN ASSERTION AT 
THIS TIME THAT I SHOULD READ MORE TERMS INTO THE AGREEMENT, 
YOU KNOW, I AM NOT INCLINED TO DO THAT. 

BUT AS I UNDERSTAND THE ARGUMENT — 
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AND THERE IS SOME OF THAT IN THEIR PAPERS — I THINK IT GOES 
A LITTLE FURTHER. AND THAT IS THAT THE AGREEMENT AS 
WORDED IS ALL ONE-SIDED. IT ONLY RESTRAINS MR. ARMSTRONG 
AND WHICH THERE IS NOTHING IMMORAL ABOUT IT IF PEOPLE AGREE 
TO IT, BUT IT RESTRAINED HIM IN WAYS THAT ARE UNCERTAIN, 
UNCLEAR BECAUSE, FOR EXAMPLE, HE HAS AGREED TO REFRAIN FROM, 
QUOTE, MAKING HIMSELF -- I AM NOT SURE IT IS A QUOTE, 
SOMETHING LIKE MAKING HIMSELF AVAILABLE TO THE SERVICE OF 
LEGAL PROCESS. 

NOW, AS THEY POINT OUT, DOES THAT MEAN -- THEY 
DON'T QUITE PUT IT THIS WAY, BUT I'LL PUT IT THIS WAY — 

DOES THAT MEAN THAT IF I WERE TO ISSUE AN INJUNCTION, THEN 
WE COULD HAVE A CONTEMPT HEARING IF HE WAS AT A RESTAURANT 
AND THE PROCESS SERVER CAME IN AND HE DIDN'T JUMP UP AND RUN 
AWAY? 

IT IS A CONCEPT THAT I FEEL UNCOMFORTABLE 
PUTTING INTO AN ORDER, EVEN THOUGH THE PARTIES PUT IT INTO 
THEIR AGREEMENT. 

SO THAT IS THE FIRST STEP. 

BUT THERE IS ANOTHER PART TO IT. AND THAT IS 
THAT IT BEING SO UNCLEAR AND BEING SO AMBIGUOUS AND BEING 
SO ONE-SIDED, HE ARGUES THAT IT GIVES SUPPORT TO HIS ARGUMENT 
THAT IT WAS ENTERED INTO FOR THE REASONS HE SAYS THAT WERE 
ANYTHING OTHER THAN VOLUNTARILY. 

AND HE SAYS THERE WERE A LOT OF PEOPLE THAT 
ALSO WANTED TO ENTER THE AGREEMENT. 

HIS LAWYER REPRESENTED ALL THE PEOPLE. IF HE 
HADN'T SIGNED THE AGREEMENT, HE REALLY HAD NO ALTERNATIVE 
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BECAUSE THE LAWYER WAS GETTING OUT EITHER WAY. THERE WAS 
JUST A SUGGESTION THAT NOBODY IN THEIR RIGHT MIND WOULD 
ENTER INTO AN AGREEMENT LIKE THIS EXCEPT UNDER SOME KIND OF 
DURESS. 

AND THAT IS WHAT WE NEED TO GO INTO. 

I CAN'T DISPOSE OF THAT ASSERTION AND THOSE 
CONCLUSIONARY ALLEGATIONS WITHOUT AN EVIDENTIARY HEARING. 

MR. HERTZBERG: I THINK YOU COULD. 

THE COURT: I WOULD FEEL UNCOMFORTABLE DOING IT. 

MR. HERTZBERG: I WOULD LIKE TO FINISH EXPLAINING TO 

YOU WHY UNDER THE RUBERIC OF CIRCUMSTANCES ENTERING AN 
AGREEMENT DOES NOT WARRANT AN EVIDENTIARY HEARING. 

FIRST OF ALL, YOUR HONOR, I BELIEVE, HAS 
MISINTERPETED THE ONE IMPORTANT PROVISION THAT YOU JUST 
RECITED INSOFAR AS YOU UNDERSTOOD THAT THERE IS A PROVISION 
IN THE AGREEMENT THAT HE CANNOT ACCEPT SERVICE OF PROCESS. 
THAT IS ABSOLUTELY, PATENTLY, NOT THE CASE. 

THE COURT: LET'S READ IT. I DON'T WANT TO JUST SKIP 

OVER THAT. I HAVE MARKED IT HERE. LET ME FIND IT. 

IT IS ON PAGE 11. AND IT SAYS, "... UNLESS 
REQUIRED TO DO SO BY SUCH SUBPOENA, PLAINTIFF AGREES NOT TO 
DISCUSS THIS LITIGATION OR HIS EXPERIENCE WITH AND KNOWLEDGE 
OF THE CHURCH WITH ANYONE OTHER THAN MEMBERS OF HIS 
IMMEDIATE FAMILY." 

MS. PLEVIN: THE SENTENCE STARTS AT THE BOTTOM OF PAGE 
10, YOUR HONOR. 

MR. HERTZBERG: COULD 1, PLEASE, NOT BE INTERRUPTED? 

THE COURT: (READING:) 
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"... PLAINTIFF AGREES NOT TO 
TESTIFY OR OTHERWISE PARTICIPATE IN ANY OTHER 
JUDICIAL, ADMINISTRATIVE, OR ADMINISTRATIVELY 
RELIGIOUS PROCEEDING ADVERSE TO SCIENTOLOGY OR 
ANY OTHER SCIENTOLOGY CHURCHES.” 

MR. HERTZBERG: MAY I MAKE AN OBSERVATION? 

THIS PROCEEDING IS, I THINK, SUPPOSED TO GO 

UNDER SEAL. 

ALL OUR PAPERS WERE FILED UNDER SEAL. THERE 
IS A SEALING ORDER WHICH THE COURT OF APPEAL AFFIRMED WITH 
RESPECT TO THIS PROCEEDING. 

THE COURT: YOU DON'T WANT ME TO READ THE TERMS? 

MS. PLEVIN: IS MR. HERTZBERG RAISING THE ISSUE THAT 

WE SHOULD PROCEED BY A STAR CHAMBERS PROCEDURE, YOUR HONOR? 

THIS IS PREPOSTEROUS; IN FACT, THE COURT OF 
APPEAL DID NOT AFFIRM THAT THESE DOCUMENTS BE SEALED AT ALL. 
THEY ABSOLUTELY REFUSED THE MOVING PARTY'S MOTION TO SEAL 
ANY OF THE DOCUMENTS IN THE COURT OF APPEAL INCLUDING THE 
SETTLEMENT AGREEMENT. 

THE COURT: THEY DID THAT FOR THEIR RECORD. BUT ON 

MY RECORD, THEY ACTUALLY ISSUED AN ORDER LIMITING THE 
UNSEALING; IN OTHER WORDS, WE HAVE A SITUATION OF A LITTLE 
BIT OF NON-CONFIDENTIALITY. NOW, THIS IS A LIVE EXAMPLE OF 
WHAT I WAS TALKING ABOUT THIS MORNING. 

HERE WE ARE IN A COURT OF LAW WHERE WE HAVE 
GOT A MOTION, PUBLIC PEOPLE, INDIVIDUALS THAT WERE NOT A 
PARTY TO WHATEVER LED UP TO JUDGE BRECKENRIDGE'S ORDER ARE 
NOW INTERESTED IN THIS PROCEDURE AND YOU ARE NOW SUGGESTING 
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THAT I AM PRECLUDED BY THE PRIVATE AGREEMENT THAT WAS, 

QUOTE, SO ORDERED BY JUDGE BRECKENRIDGE FROM READING THE 
TERMS ALLOWED IN THIS PUBLIC HEARING BECAUSE THERE ARE 
PEOPLE HERE THAT WEREN'T A PARTY AT THAT TIME AND HAD NO 
VOICE IN WHETHER OR NOT THAT ORDER SEALING THE FILE WAS OR 
WAS NOT IN THE PUBLIC INTEREST OR IN THEIR INTEREST OR 
CONTRARY TO THEIR INTEREST. 

THAT IS THE PROBLEM WITH THESE CONFIDENTIALITY 
ORDERS OR AGREEMENTS WHEN THEY ARE MADE INTO ORDERS. 

THAT IS ONE OF THE PROBLEMS. 

MR. HERTZBERG: BUT WITH ALL DUE RESPECT, YOUR HONOR, 
THE COURT OF APPEAL SAID WE WERE ENTITLED TO THAT CONFI¬ 
DENTIALITY IN THIS CASE. 

MS. PLEVIN: HOWEVER, THE SETTLEMENT AGREEMENT WAS NOT 
FILED UNDER SEAL. THE SEAL DOES NOT EXTEND TO THE CONFI¬ 
DENTIALITY AGREEMENT AT ALL. IT HAS NOT BEEN FILED. 

MR. YANNY: IT CERTAINLY WOULD NOT. 

MR. HERTZBERG: I WOULD LIKE TO FINISH WITHOUT INTER¬ 
RUPTION, PLEASE. 

THE COURT: THIS IS A HEARING. I AM NOT GOING TO HAVE 

YOU GO THROUGH 14 POINTS AND TRY TO PICK UP ON YOUR FIRST 
POINT WITH THE OTHER PEOPLE. 

THIS IS A POINT WE NEED TO DISPOSE OF RIGHT 
NOW. I AM NOW HEARING FROM OTHER PEOPLE. 

MR. HERTZBERG: I WAS ONLY POINTING OUT THAT THERE 
WERE PEOPLE PRESENT AND UNDER MY UNDERSTANDING, THIS 
DOCUMENT IS UNDER SEAL. 

BUT LET'S MOVE ON. 
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THE COURT: THIS IS SORT OF SYMPTOMATIC OF THE PROBLEM, 
COUNSEL. THERE ARE PEOPLE IN THE COURTROOM. I DON'T KNOW 
WHO THEY ARE. THERE ARE SIX PEOPLE IN THE COURTROOM. I 
KNOW ONE MATTER IS ON A MATTER STILL TO BE HEARD THIS 
AFTERNOON. THERE ARE FIVE PEOPLE THAT I DON'T KNOW WHO THEY 
ARE. 

BUT THIS IS A PUBLIC COURTROOM. DO YOU WANT 
ME TO CLEAR THE COURTROOM? 

MR. HERTZBERG: IN FLORIDA THE PRESS WAS EXCLUDED, 

YOUR HONOR. 

MR. YANNY: YOUR HONOR -- 

MR. HERTZBERG: IN FLORIDA IN ONE OF THE ENFORCEMENT 

PROCEEDINGS IN FEDERAL COURT THE DISTRICT COURT ORDERED THE 
PRESS EXCLUDED FROM PRECISELY THIS KIND OF PROCEEDING. AND 
THE 11TH CIRCUIT AFFIRMED. 

THE COURT: WAS THAT A PROCEEDING INVOLVING THE 
CONFIDENTIALITY ORDER OF JUDGE BRECKENR1DGE? 

MR. YANNY: NO, IT WAS NOT, YOUR HONOR. 

MR. HERTZBERG: MAY I FINISH, PLEASE? 

YOUR HONOR, IT WAS AN ENFORCEMENT OF A SIMILAR 
SETTLEMENT AGREEMENT WHICH WAS SIMILARLY UNDER SEAL. 

THE COURT: I CAN'T DO SIMILAR. BECAUSE UNDER SOME 

CIRCUMSTANCES THAT WOULD BE WELL JUSTIFIED. BUT THE CIRCUM¬ 
STANCES — 

MR. HERTZBERG: THEY ARE VIRTUALLY IDENTICAL. 

THE COURT: I DON’T KNOW THAT. I AM NOT THERE. IT IS 

NOT TOO HELPFUL. IT IS NOT MUCH OF AN ARGUMENT. 


I AM NOT GOING TO DEAL WITH THAT. I HAVE TO 
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DEAL WITH THIS. 

WE ARE DEALING WITH THIS SITUATION HERE. AND 
MAYBE WE OUGHT TO GET THE FACTS OUTLINED BECAUSE I MAY BE 
MISTAKEN ON SOME FACTS HERE. 

MR. HERTZBERG: LET’S GO BACK TO H AT THE BOTTOM OF 

10 AND LOOK AT IT BECAUSE — 

THE COURT: LET’S GET DOWN EXACTLY THE FACTS. BECAUSE 
YOU HAVE NOW SAID ONE THING AND MS. PLEVIN STANDS UP AND 
SAYS NO, THAT IS NOT RIGHT. THE AGREEMENT WAS NEVER EVEN 
FILED. 

SO I WOULD LIKE TO ASSEMBLE IN ONE PLACE, 
BECAUSE IT IS HARD TO DO. THIS HAS GONE ON FOR SO LONG AND 
THERE HAS BEEN SO MUCH COURT INVOLVEMENT. 

WHAT I HAVE IS A DOCUMENT THAT WAS FILED 
DECEMBER 11, 1986 SAYING "STIPULATED SEALING ORDER."ON THE 

VIDEO TAPE THERE WERE FOUR DOCUMENTS IDENTIFIED. I COULDN’T 
READ THEM, OBVIOUSLY. BUT THERE WAS A SETTLEMENT AGREEMENT, 
A SEALING ORDER, AND TWO AFFIDAVITS. 

NOW, I GUESS I AM NOT INTERESTED IN WHAT WAS 
NECESSARILY AT THE SCENE OF THE SIGNING OF THE AGREEMENT AT 
THIS POINT, BUT WHAT I WOULD LIKE TO KNOW, I WOULD LIKE TO 
HAVE BEFORE ME EVERYTHING THAT JUDGE BRECKENRIDGE SIGNED AS 
AN ORDER THAT IS RELEVANT HERE. 

MR. HERTZBERG: I WOULD LIKE TO PASS UP A DOCUMENT 
WHICH YOU DON'T HAVE. 

THE COURT: ADDRESS THAT QUESTION BEFORE WE SKIP OVER 

IT. 

IS THERE ANY OTHER DOCUMENT THAT JUDGE 













1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


28 


BRECKENRIDGE SIGNED THAT RELATES TO OUR PROCEEDING HERE 
TODAY? 

MR. HERTZBERG: YES, AT LEAST ONE WHICH I DON'T THINK 
IS BEFORE YOUR HONOR. AND I JUST GAVE COPIES TO OTHER 
COUNSEL. 

THE COURT: ALL RIGHT. HAND IT UP. 

NOW, FOR THE RECORD COUNSEL HAS HANDED -- I 
SHOULD EXPLAIN. THIS IS ALSO SYMPTOMATIC OF THE PROBLEM; 

THAT THE FILE IN THIS CASE HAS BEEN SENT OVER TO ARCHIVES 
BECAUSE IT IS SO OLD. THAT IS ONE OF THE PROBLEMS IN A 
JUDICIAL SYSTEM OF HAVING A SITUATION INVOLVING CONTINUAL, 
OPEN-ENDED, REPEATED COURT SUPERVISION. 

NOW, WHAT COUNSEL HAS HANDED ME IS A MINUTE 
ORDER, WHAT PURPORTS TO BE A COPY. IT LOOKS LIKE A MINUTE 
ORDER OF DECEMBER 11, 1986 IN JUDGE BRECKENRIDGE'S 
DEPARTMENT. IT IS, OBVIOUSLY, NOT SIGNED BY JUDGE BRECKEN¬ 
RIDGE AND IT STATES, "PURSUANT TO STIPULATION OF THE PARTIES, 
THE CROSS-COMPLAINT IS DISMISSED WITH PREJUDICE. FURTHER, 
ORDERS ARE MADE PURSUANT TO STIPULATION INCLUDING THE 
FOLLOWING: 

"THE COURT RETAINS JURISDICTION 

TO ENFORCE THE SETTLEMENT AGREEMENT." 

MR. HERTZBERG: I WAS COMING TO THAT, YOUR HONOR. 

THE COURT: AND THAT SETTLEMENT AGREEMENT WAS NOT 
FILED THEN AND IS NOT FILED NOW; IS THAT RIGHT? 

MR. HERTZBERG: THAT'S RIGHT. BUT IT IS IRRELEVANT. 

THE COURT: YOU SEE, UNFORTUNATELY -- AND I REALLY 
MEAN THIS — IT IS VERY, VERY, VERY UNFORTUNATE THAT JUDGE 
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BRECKENRIDGE ISN’T HERE TO DO THIS BECAUSE YOU ARE NOW 
SHOWING ME AN ORDER WHICH I DON’T FIND A SIGNATURE ON. WAS 
THERE SUCH AN ORDER SIGNED? 

MR. HERTZBERG: TO THE BEST OF MY KNOWLEDGE. WE DIDN’T 
MAKE THIS UP. 

THE COURT: I NEED TO SEE IT BECAUSE IT IS VERY 
UNUSUAL FOR A JUDGE, IN MY LIMITED EXPERIENCE, TO RETAIN 
JURISDICTION TO ENFORCE A SETTLEMENT AGREEMENT. NORMALLY 
YOU RETAIN JURISDICTION TO ENFORCE A JUDGMENT OR A COURT 
ORDER. BUT, YOU SEE, HE DIDN’T EVEN ORDER THE AGREEMENT 
ITSELF PERFORMED. IF I WOULD DO IT, I WOULD BE THE FIRST ONE 
EVER TO DO IT. 

I REALLY NEED TO SEE THE ORDERS THAT WERE 
SIGNED BY JUDGE BRECKENRIDGE INSOFAR AS YOU ARE SEEKING ANY¬ 
THING BASED UPON ORDER BY JUDGE BRECKENRIDGE. 

YOU SEE, IT IS NOT UNHEARD OF THAT CLERKS 
DON'T GET THINGS RIGHT. 

MR. HERTZBERG: LET ME SUGGEST THE FOLLOWING IN ANSWER 
TO YOUR QUESTION: I DIDN’T MAKE THIS UP. 

THE COURT: I AM NOT SUGGESTING THAT YOU MADE IT UP. 

I AM TRYING TO FIGURE OUT THE SIGNIFICANCE. 

I AM NOT SUGGESTING THAT YOU MADE IT UP. 

MR. HERTZBERG: THIS IS A CRITICAL DOCUMENT, YOUR 
HONOR, THAT SHOULD LAY TO REST WITHOUT DOUBT THE ISSUE OF 
JUDGE BRECKENRIDGE HAVING RETAINED JURISDICTION TO ENFORCE 
THIS MATTER. 

AND ONE OTHER POINT, WHICH IS CRITICAL, THERE 


IS NOTHING TO INDICATE 
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THE COURT: YOU CAN’T SAY ’’ENFORCE THIS MATTER.” 

YOU HAVE TO BE PRECISE. WE DON’T ENFORCE 
MATTERS; WE NORMALLY ENFORCE ORDERS OR JUDGMENTS. 

ACCORDING TO THIS, IT SAYS ENFORCE THE SETTLE¬ 
MENT AGREEMENT. 

MR. HERTZBERG: THAT IS WHAT IT STATES. 

THE COURT: THAT IS A BIT BROAD. AND I’LL HAVE TO SEE 
THE ORDER TO KNOW EXACTLY — IT DOES SAY PURSUANT TO 
STIPULATION. SO WE REALLY NEED TO SEE EXACTLY WHAT WAS 
PUT BEFORE JUDGE BRECKENRIDGE THAT HE SIGNED THAT WE ARE NOW 
SEEKING TO RETAIN JURISDICTION BASED UPON. 

MR. HERTZBERG: YOUR HONOR, IF I COULD CLARIFY, 

JUDGE BRECKENRIDGE KNEW THE TERMS OF THIS SETTLEMENT. 

THE COURT: HOW DID HE KNOW THEM? 

MR. HERTZBERG: FOR INSTANCE, I WAS THERE DECEMBER 6TH. 

THE COURT: WE CAN’T GO ON THAT. HE DIDN’T HAVE THE 
AGREEMENT. 

MR. HERTZBERG: THAT DIDN'T MATTER. HE ISSUED -- 
ASSUMING THIS IS A GENUINE DOCUMENT — HE ISSUED THIS MINUTE 
ORDER. AND THIS MINUTE ORDER — 

THE COURT: HE DOES NOT ISSUE A MINUTE ORDER. A 
MINUTE IS PREPARED BY THE CLERK; SOMETIMES, SOMETIMES NOT, 
CHECKED BY THE JUDGE INVOLVED. 

MR. HERTZBERG: IT BEARS A DATE. IT SAYS ’’MINUTES 
ENTERED 12/11/86" WITH A COUNTY CLERK SEAL. IT HAS JUDGE 

BRECKENRIDGE'S NAME AT THE TOP AND HAS THE DATE ABOVE IT. 

AND WE ARE RELYING ON THIS DOCUMENT. 


THE COURT: WHAT I AM SAYING TO YOU IS BASICALLY WHAT 
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WE REALLY NEED IS THE ORDER THAT HE SIGNED. 

NOW, LATER IN THIS PARAGRAPH IT SAYS, "... 

THE ENTIRE REMAINING RECORD OF THIS CASE EXCEPT THE 
STIPULATED SEALING ORDER AND THE ORDER DISMISSING ACTION 
WITH PREJUDICE FILED THIS DATE ARE ORDERED SEALED AND NOT 
TO BE OPENED OR INSPECTED WITHOUT PRIOR COURT ORDER." 

NOW, EVEN THAT IN THE MINUTE ORDER SUGGESTS 
THAT THIS ISN'T IN STONE FOR EVER. AND I DO HAVE A COPY OF 
ONE OF THE ORDERS REFERRED TO THERE WHICH CONTAINS LANGUAGE 
VERY SIMILAR TO THE LAST PART OF THIS MINUTE ORDER, BUT NOT 
ANYTHING LIKE THE FIRST PART ABOUT RETAINING JURISDICTION 
TO ENFORCE THE SETTLEMENT AGREEMENT. 

MS. PLEVIN: THE ONLY PERTINENT DOCUMENT, I BELIEVE, 

IS EXHIBIT Q TO THE MOTION WHICH IS THE ORDER DISMISSING 
ACTION WITH PREJUDICE. 

I BELIEVE, BASED ON MY REVIEW OF THE TRANSCRIPT 
WHICH, AFTER MR. HERTZBERG'S REMARKS ARE CONCLUDED, I'LL 
REVIEW WITH YOU IS PROBABLY THE SOURCE OF THE CONFUSION. 

IT IS ALMOST THE LAST OF THEIR EXHIBITS, YOUR HONOR. 

THE COURT: I AM LOOKING AT Q. MAYBE THIS IS HELPFUL. 

THERE IS AN ORDER ON IT HERE, ORDER DISMISSING ACTION WITH 
PREJUDICE, WHICH SHOWS A CONFIRMED SIGNATURE OF JUDGE 
BRECKENRIDGE. AND IT IS A FOUR-LINER. 

MS. PLEVIN: YOUR HONOR, THIS IS THE ORDER WHICH, 

WHEN THIS MOTION WAS ORIGINALLY FILED, THE MOVING PARTIES 
CHOSE TO RELY ON FOR THE CLAIM THAT THE COURT RETAINED 
JURISDICTION TO ENFORCE THE SETTLEMENT AGREEMENT. 

MR. HERTZBERG: YOUR HONOR, I THOUGHT I HAD THE FLOOR 
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AS THE MOVING PARTY. AND I WOULD LIKE TO MOVE ALONG. 

THIS IS A SUBSTANTIVE ARGUMENT. I CAN ADDRESS 

ALL THIS. 

I AM HAVING TROUBLE BECAUSE DISJOINTED ASPECTS 
OF THE SUBSTANTIVE ISSUES ARE BEING RAISED HITHER, THITHER 
AND BEYOND. 

THE COURT: BUT YOU MUST BE WILLING WHEN YOU MAKE A 

POINT TO HAVE IT EXAMINED AT THE TIME. THERE ARE PROBABLY 
10 OR 15 DIFFERENT POINTS INVOLVED IN THIS OVERALL SITUATION. 
IT IS TOO MUCH OF A BURDEN ON EITHER COUNSEL OR THE COURT 
TO SAY FORGET THAT ONE; I’LL GO ON TO ANOTHER ONE. 

MR. HERTZBERG: THEN LET ME RESPOND TO IT. 

THE JURISDICTIONAL ISSUE WAS BELATEDLY RAISED 
IN THE ELEVENTH HOUR LAST WEEK AFTER ALL THE OTHER BRIEFING 
WAS DONE. AND, YOUR HONOR, WE ARE RELYING ON THE SETTLEMENT 
AGREEMENT WHICH THE PARTIES SIGNED WHICH SAID THAT THE COURT 
— THAT WE WERE SUBMITTING OURSELVES TO THE COURT'S FURTHER 
JURISDICTION TO RESOLVE SETTLEMENT DISPUTES THAT MIGHT ARISE. 
WE ARE RELYING ON THE ORDER THAT I JUST GAVE YOU. WE ARE — 
THE COURT: THE MINUTE ORDER OF DECEMBER 11, '86? 

MR. HERTZBERG: WE ARE RELYING ON ALL THE OTHER ORDERS 
THAT WERE BEFORE THE COURT. WE ARE RELYING -- 

THE COURT: WHAT OTHER ORDERS? BECAUSE TECHNICALLY, 
EVERYTHING IN THIS — I DON’T KNOW — 12 VOLUME FILE IS, 
QUOTE, BEFORE ME. AND THEY ARE NOT EVEN IN THE ROOM OR IN 
THE BUILDING. 

MR. HERTZBERG: WE ARE RELYING ON THE DECEMBER 8TH, 

1986 JOINT STIPULATION BETWEEN THE COUNSEL FOR BOTH PARTIES. 
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THE LAST SENTENCE, WHICH SAYS, ’’THIS COURT 
SHALL RETAIN JURISDICTION -- ” 

THE COURT: BEFORE YOU READ IT, WHERE IT IS? 

MS. PLEVIN: IT IS AN EXHIBIT TO THIS REPLY TO THE 
JURISDICTIONAL BRIEF, YOUR HONOR. 

MR. HERTZBERG: WE SUBMITTED IT WHEN THEY, LAST WEEK 
AT THE LAST MOMENT, FILED THEIR JURISDICTIONAL ARGUMENT. 

THE COURT: WHICH EXHIBIT IS IT? 

MR. HERTZBERG: THERE’S A DOCUMENT CALLED "SUPPLE¬ 
MENTAL REPLY IN SUPPORT OF MOTION TO ENFORCE SETTLEMENT 
AGREEMENT." IT IS THE DECLARATION OF RANDALL A. SPENCER, AN 
EXHIBIT A TO THAT. 

MAY I PASS A COPY UP TO YOUR HONOR? 

THE COURT: NO. I REALLY NEED TO FIND IT IN THE RECORD 

HERE . 

MS. PLEVIN: IT IS NOT RESPONSIVE, YOUR HONOR. IT IS 

NOT AN ORDER OF THE COURT. IT IS A DOCUMENT SIGNED BY THE 
PARTIES. IT IS NOT SIGNED BY THE COURT; IT IS NOT AN ORDER. 

MR. YANNY: AND, YOUR HONOR, THE ORIGINAL QUESTION WAS 
WHETHER THE COURTROOM SHOULD BE CLEARED. 

WE HAVE GONE SO FAR AWAY FROM THAT. 

THE COURT: OKAY. NOW I HAVE THE DOCUMENT. BUT IT IS 

ENTITLED "REPLY IN SUPPORT OF THE MOTION TO ENFORCE SETTLE¬ 
MENT." 

MR. HERTZBERG: NO. IT IS ENTITLED "SUPPLEMENTAL 
REPLY IN SUPPORT OF THE MOTION TO ENFORCE SETTLEMENT AGREE¬ 
MENT. DECLARATION OF RANDALL A. SPENCER." 

THE COURT: OKAY. NOW, EXHIBIT A TO THAT IS THE 
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"PETITION FOR REVIEW DENIED IN THE SUPREME COURT." 

MS. PLEVIN: THAT IS THE WRONG DOCUMENT, YOUR HONOR. 

THE COURT: IT IS ENTITLED "SUPPLEMENTAL OPPOSITION 
TO GERALD — " 

MR. HERTZBERG: NO. "SUPPLEMENTAL REPLY IN SUPPORT 

OF THE MOTION." THIS IS A RESPONSE TO THE DOCUMENT YOUR 
HONOR JUST READ FROM. 

THE COURT: WHEN WAS IT FILED? 

MR. HERTZBERG: I THINK TWO DAYS AFTER THAT. 

MS. PLEVIN: DECEMBER 19TH, YOUR HONOR. 

THE COURT: OKAY. HERE IT IS. 

MR. HERTZBERG: EXHIBIT A, YOUR HONOR. 

THE COURT: THIS IS ENTITLED "JOINT STIPULATION OF 
DISMISSAL." BUT THERE IS NO ORDER OF COURT OR SIGNATURE OF 
JUDGE BRECKENRIDGE HERE; RIGHT? 

MR. HERTZBERG: THAT IS CORRECT, YOUR HONOR. 

THE COURT: I JUST WANT TO MAKE AN INVENTORY OF WHAT 

WE HAVE, WHAT MOVING DOCUMENTS WE HAVE THAT RELATE TO THIS 
IS SUE. 

MR. HERTZBERG: THAT IS WHY WE ARE GOING THROUGH THIS. 
THE COURT: WELL, I NEED TO DO IT. 

MR. HERTZBERG: YOU ASKED ME WHAT I AM RELYING ON. I 
AM RELYING ON THAT. 

THE COURT: I'LL PUT DOWN, FIRST OF ALL, THOSE THAT 

ARE SIGNED BY A JUDGE. 

WE HAVE THE STIPULATED SEALING ORDER OF 

DECEM3ER 11, '86. 

THEN WE HAVE THE ORDER DISMISSING ACTION WITH 
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PREJUDICE, ALSO OF DECEMBER 11, '86. 

THEN WE HAVE THE MINUTE ORDER OF DECEMBER 11. 

MR. HERTZBERG: THERE ARE TWO ORDERS ON DECEMBER 11TH. 
ONE IS THE ONE I GAVE YOUR HONOR A FEW MINUTES AGO WHICH HAS 
THE LANGUAGE, "... THE COURT RETAINS JURISDICTION TO ..." 

THE COURT: YOU ARE HOLDING UP THE MINUTE ORDER. THAT 
IS WHAT I AM NOW INVENTORYING. 

IT SAYS "MINUTE ORDER OF DECEMBER 11, 1986." 

AND THEN THERE IS A FOURTH DOCUMENT. THAT IS 
THE ONE YOU HAVE JUST REFERRED TO; IT IS ENTITLED "JOINT 
STIPULATION OF DISMISSAL." 

MR. HERTZBERG: THAT’S RIGHT. NOW, THERE IS ANOTHER 
ORDER OF DECEMBER 11TH. 

MR. YANNY: WERE THE LAST TWO SIGNED BY A JUDGE? 

THE MINUTE ORDER WAS NOT SIGNED BY THE JUDGE 
AND THE JOINT STIPULATION -- 

MR. HERTZBERG: PLEASE, PLEASE. 

THERE IS EXHIBIT Q TO OUR MOVING PAPERS; 
ANOTHER ORDER OF DECEMBER 11, 1986. 

THE COURT: I HAVE ALREADY CATALOGED THAT. THAT IS 

THE SECOND ONE THAT IS ENTITLED "ORDER DISMISSING ACTION 
WITH PREJUDICE." 

SO THESE ARE IN. THAT IS THE WHOLE LIST. 

WHAT ELSE IS THERE? 

MR. HERTZBERG: THERE ARE TWO MORE THINGS. ONE OF THEM 
IS AN EXCERPT FROM THE DECEMBER 11, 1986 TRANSCRIPT IN THIS 
CASE BEFORE JUDGE BRECKENRIDGE. 

THE COURT: IS THAT TRANSCRIPT IN THE RECORD HERE? 
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MS. PLEVIN: I FILED IT, YOUR HONOR. IT SHOULD BE 

BEFORE YOU. IT WAS FILED ON DECEMBER 20TH. 

NOTICE OF LODGING OF DOCUMENTS, IT WAS ACCEPTED 
AS FILED AND IT IS ITEM 1. 

I FILED THE ENTIRE TRANSCRIPT OF THE PROCEEDINGS 
OF DECEMBER 11, 1986. 

THE COURT: THEY SAID THEY HAVE LODGED SOME THINGS 

HERE. 

MS. PLEVIN: I MAY HAVE AN EXTRA ONE TO GIVE YOU. 

MR. HERTZBERG: I HAVE AN EXTRA ONE. 

THE COURT: HAND IT TO THE CLERK. 

MR. HERTZBERG: I WANTED TO READ FROM IT. 

THE COURT: I NEED IT TO FOLLOW ALONG AND LISTEN TO 

THE CONTEXT. 

MR. HERTZBERG: I WANTED TO DIRECT YOUR HONOR'S 
ATTENTION TO PAGE 2, LINES 16 THROUGH 20. 

THE COURT: OKAY. WHAT I AM GOING TO DO IS TAKE A 
BRIEF RECESS. WE HAVE ANOTHER MATTER ANYWAY. AND BEFORE 
WE DO THAT, LET’S JUST DO THIS: THE FIRST ONE LISTED IS THE 
STIPULATED SEALING ORDER; WHAT DO YOU RELY ON THERE? WHAT 
PART OF THIS ORDER DO YOU RELY UPON? 

MR. HERTZBERG: I DON’T HAVE IT IN FRONT OF ME, YOUR 

HONOR. 

THE COURT: DURING THIS RECESS GET THEM IN ORDER AND 

WE’LL EVEN GIVE THEM NUMBERS HERE. 

THE FIRST ONE IS THE STIPULATED SEALING ORDER. 
THE SECOND ONE IS THE ORDER DISMISSING ACTION. 
THE THIRD ONE IS THE MINUTE ORDER. 
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THE FOURTH ONE IS THE JOINT STIPULATION OF 

DISMISSAL. 

THE FIFTH ONE IS THE TRIAL TRANSCRIPT, PAGE 
2, LINE 16 THROUGH LINE 20 OF DECEMBER 11TH. 

I AM GOING TO ASK YOU NOW AFTER THIS BRIEF 
RECESS TO GO OVER WITH ME EACH OF THE PORTIONS OF THESE 
ORDERS THAT YOU RELIED UPON AND STATE WITHOUT DRIFTING THAT 
THERE IS SOME OTHER ISSUE, WHAT IT IS, AND WHAT YOU RELY 
UPON IT FOR. 

MR. HERTZBERG: SURE. I WOULD LIKE TO DO THAT WITHOUT 
PREJUDICE TO IF WE FIND SOMETHING ELSE AFTER WE LEAVE HERE 
TODAY, WHILE THIS ACTION IS PENDING, TO ALSO SUBMIT THAT TO 
THE COURT. BUT, SURELY, WE'LL DO THAT WITH RESPECT TO THESE 
DOCUMENTS. 

THE COURT: WELL, OKAY. BUT I THINK THIS OPEN-ENDEDNESS 
IS A PROBLEM. SO IT IS INCUMBENT UPON YOU TO NOW BE PREPARED 
TO STATE THE BASIS FOR THE ACTION THAT YOU SEEK THE COURT 
TO TAKE, NOT TO SAY WE MAY NOT HAVE IT NOW, BUT WE MAY GET 
IT LATER. 

MR. HERTZBERG: I AM SAYING THEY JUST FILED LAST WEEK — 
AFTER ALL THE BRIEFING WAS IN, THEY RAISED THIS JURISDICTION 
POINT. AND WE HAVE SCRAMBLED TO FIND DOCUMENTS RESPONSIVE 
TO THAT. WE THINK WE HAVE MORE THAN ENOUGH TO COMPLETELY 
ANSWER THAT ISSUE. BUT IT SEEMS THAT YOUR HONOR IS TRYING 
TO HOLD ME FOR IMPERPETUITY WHEN I COME BACK TO SPECIFIC 
PROVISIONS OF THESE DOCUMENTS. I THINK IN FUNDAMENTAL FAIR¬ 
NESS, ALL I WANTED TO DO WAS TO INDICATE THAT I WILL 
ENDEAVOR TO DO THAT FOR THESE DOCUMENTS. WE DON'T WANT TO 
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SAY THAT WE MAY NOT FIND SOMETHING ELSE BEFORE THIS PROCEEDING 
IS CONCLUDED. 

THE COURT: OBVIOUSLY IF YOU MAKE A SHOWING, WE'LL 
CONSIDER THAT. BUT 1 THINK YOU ARE DOING THIS A LITTLE TOO 
LIMITED RIGHT NOW. 

WHAT I WANT YOU TO DO AFTER THE RECESS IS 
SPECIFY FOR ME WHAT PROVISIONS YOU RELY ON AND FOR WHAT 
PURPOSE. 

THERE IS MORE INVOLVED HERE THAN THE JURIS¬ 
DICTIONAL ISSUE, MAYBE. 

IF THERE IS JURISDICTION, THEN YOU ARE SAYING 
BASED ON SOMETHING, MAYBE SEVERAL THINGS, WE SEEK AN ORDER, 

A COURT ORDER, AS YOU ARE SEEKING. AND, OBVIOUSLY, WE NEED 
TO HAVE THE SAME KIND OF DELINEATION. 

NOW, WE SHOULD ADD TO THIS LIST, I GUESS, NO. 

6, THE SETTLEMENT AGREEMENT. 

DO YOU RELY UPON THAT? 

MR. HERTZBERG: ABSOLUTELY, WE DO. WE HAVE DONE THAT 

IN OUR MOVING PAPERS. 

THE COURT: SO WE ARE NOW ORGANIZING THIS FOR THE 
HEARING. SO THE SIXTH ITEM IS THE SETTLEMENT CONTRACT. 

SO, PLEASE, SPECIFY THE PROVISIONS THERE THAT 
YOU ARE RELYING ON. 

MR. HERTZBERG: IT IS IN OUR MOVING PAPERS, BUT WE'LL 
SAY IT A SECOND TIME. 

THE COURT: BUT, YOU SEE, YOUR MOVING PAPERS WERE 
FILED BEFORE THEY CONTESTED THE JURISDICTION. 

MR. HERTZBERG: BUT WE WANTED YOUR HONOR TO KNOW YOU 
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HAD JURISDICTION. 

THE COURT: THEY ARE A LITTLE CRITICAL OF THE CRYPTIC 
WAY YOU COVERED THAT. 

MR. HERTZBERG: THERE IS NOTHING CRYPTIC ABOUT IT. 

THE COURT: IT WAS TWO LINES IN YOUR MOVING PAPERS. 

NOW IS YOUR OPPORTUNITY TO EXPAND ON THAT. 

SO WE'LL BE IN RECESS. 

(UNRELATED MATTERS WERE HEARD BY THE 

COURT.) 

THE COURT: OKAY. WE ARE BACK ON THE RECORD. 

NOW, I WILL GIVE YOU WHATEVER TIME YOU NEED. 
BUT HAVING READ THESE, I THINK WE NEED TO CLARIFY, AS I 
THINK HE TRIED TO DO AT THE BEGINNING, THE SEPARATENESS 
OF THE VARIOUS THINGS THAT ARE REQUESTED HERE. AND THESE 
ORDERS AND THE STIPULATION IN THE MINUTE ORDER READ TOGETHER 
GIVE A FAIRLY CLEAR PICTURE THAT JUDGE BRECKENRIDGE PLAYED 
NO ROLE IN SUPERVISING ANY OF THE DOCUMENTS AND READ THEM 
WHEN HE WAS ASKED TO AND ULTIMATELY ORDERED, PURSUANT TO 
STIPULATION OF THE PARTIES, THE FILE -- AND THERE WAS SOME 
DISCUSSION ABOUT WHAT THAT MEANT — SEALED. 

HE SAID AT ONE POINT, "LOOK, WE CAN'T GO BACK. 
OTHER PEOPLE HAVE LOOKED AT THIS FILE. I DON'T KNOW WHO 
THEY ARE. WE CAN'T DO ANYTHING ABOUT THAT." 

HE SAID, "THERE MAY BE TIMES IN THE FUTURE 
WHEN OTHER DOCUMENTS WILL COME BACK FROM THE APPELLATE COURT 
AND THERE MAY HAVE TO BE FURTHER ORDERS," 


BUT HE ULTIMATELY 
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SIGNED AN ORDER, I GUESS. I DON'T KNOW IF IT IS ACTUALLY 
— LET'S SEE -- YES. IT IS INCLUDED WITHIN THE STIPULATED 
SEALING ORDER. HE ORDERED THE REMAINING RECORD OF THIS CASE 
SAVE THE SPECIFIED ORDERS PLACED UNDER THE SEAL OF THE 
COURT. 

NOW, TO THE EXTENT THAT THAT IS NOTHING THAT 
IS SOUGHT BY THE CHURCH, THE CHURCH ISN’T ASKING THAT THAT 
BE CHANGED AT ALL; SO WE DON’T NEED TO DELVE INTO THAT IN 
CONNECTION WITH YOUR MOTION. 

MR. HERTZBERG: NO. 

THE COURT: WHAT WE ARE DEALING WITH ON YOUR MOTION, 
SPEAKING TO THE CHURCH, IS THE AGREEMENT WHICH IS CALLED-- 
REFERRED TO AS PARAGRAPH 2 OF THE ORDER DISMISSING ACTION 
WITH PREJUDICE. 

THEN IT SAYS, "AN EXECUTED DUPLICATE ORIGINAL 
OF THE PARTIES' MUTUAL RELEASE OF ALL CLAIMS AND SETTLEMENT 
AGREEMENT FILED HEREIN UNDER SEAL SHALL BE RETAINED BY THE 
CLERK OF THIS COURT UNDER SEAL." 

NOW, IT IS THAT DOCUMENT, WE'LL CALL IT THE 
SETTLEMENT AGREEMENT, THAT YOU SEEK RELIEF UNDER. AND THAT 
DOCUMENT WASN'T BEFORE JUDGE BRECKENRIDGE ON DECEMBER 11. 
AND HE DIDN'T ORDER IT PERFORMED. 

SO WE NEED TO FIND — SO YOU ARE NOT SEEKING 
THE COURT TO EXERCISE THE CONTINUING JURISDICTION THAT I 
HAVE BEEN TALKING ABOUT IN CONNECTION WITH THE CONFIDEN¬ 
TIALITY OR THE SEALING ORDER. YOU ARE TALKING ABOUT SOME¬ 
THING TOTALLY DIFFERENT? 

MR. HERTZBERG: YOUR HONOR, LET ME DIRECT YOU PRECISELY 
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TO THE LANGUAGE WHICH SHOWS THAT IN OUR VIEW, WITHOUT 
QUESTION, JUDGE BRECKENRIDGE KNEW THAT THIS COURT, IN HIS 
PERSON IN THE FIRST INSTANCE AND HIS SUCCESSORS AS YOURSELF, 
WERE GOING TO RETAIN JURISDICTION TO ENFORCE. 

FIRST OF ALL, CONSIDERATION; THERE IS THE -- 

THE COURT: THE SETTLEMENT AGREEMENT ITSELF? 

TO ENFORCE THE SETTLEMENT AGREEMENT? 

MR. HERTZBERG: THAT IS CORRECT, THE SETTLEMENT 
AGREEMENT WHERE THE PARTIES AGREE, AT PARAGRAPH 20, LOOKING 
AT THE DOCUMENT YOUR HONOR JUST READ FROM WHICH IS SIGNED 
BY JUDGE BRECKENRIDGE, THE ORDER DISMISSING THE ACTION WITH 
PREJUDICE HAS VERY SIGNIFICANT LANGUAGE. AT THE TOP IT SAYS, 
’’UPON CONSIDERATION THE PARTIES STIPULATE FOR DISMISSAL AND 
THE MUTUAL RELEASE OF ALL CLAIMS IN THE SETTLEMENT AGREEMENT, 
THE ENTIRE RECORD HEREIN.” 

AND IT IS SO ORDERED. AND THE JUDGE. 

THE COURT: LET ME INTERRUPT YOU BECAUSE THE RECORD 
IS QUITE CLEAR THAT JUDGE BRECKENRIDGE DIDN’T HAVE BEFORE 
HIM, QUOTE, MUTUAL RELEASE OF ALL CLAIMS AND SETTLEMENT 
AGREEMENT, END QUOTE, BECAUSE IT ISN'T IN THE FILE. 

MR. HERTZBERG: I'LL SHOW YOU WHAT HE DID HAVE IN 
FRONT OF HIM. 

THE COURT: BUT YOU POINTED TO SOMETHING THAT WOULD 
SUGGEST THAT JUDGE BRECKENRIDGE, UPON CONSIDERATION OF THAT 
DOCUMENT, ENTERED THIS ORDER. 

MR. HERTZBERG: 1 AM NOT SAYING THAT. 

THE COURT: THE RECORD BELIES THAT. 


WHY DID YOU EVEN READ IT? 
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MR. HERTZBERG: I WAS ABOUT TO TELL YOU. YOU 
INTERRUPTED ME. 

LET ME GO BACK TO IT. 

IT REFERS TO THE STIPULATION FOR DISMISSAL; 

CORRECT? 

AND THIS IS DATED DECEMBER 11TH THAT JUDGE 
BRECKENRIDGE SIGNED THIS ORDER. 

WELL, THE JOINT STIPULATION OF DISMISSAL WAS 
BEFORE THE COURT. IT WAS EXECUTED BY THE PARTIES AND BY ITS 
TERMS ON PAGE 2 BY THE DATE ON IT, IT SAYS "DATED DECEMBER 
8 TH." 

SO THREE DAYS BEFORE JUDGE BRECKENRIDGE SIGNED 
HIS DECEMBER 11TH ORDER, THE PARTIES ENTERED INTO CALLED 
A JOINT STIPULATION OF DISMISSAL WHICH JUDGE BRECKENRIDGE 
RECITED ON DECEMBER 11TH AS HAVING READ AND TAKEN IT INTO 
CONSIDERATION. 

AND, YOUR HONOR, ON THAT JOINT STIPULATION OF 
DISMISSAL IT SAYS, "THIS COURT SHALL RETAIN JURISDICTION 
AND MAY REOPEN THIS CASE AT ANY TIME FOR THE PURPOSES OF 
ENFORCING SAID AGREEMENT." 

SO ON DECEMBER 11TH ON AN ORDER THAT WAS 
SIGNED BY JUDGE BRECKENRIDGE AND FILED IN THE COURT 
CALLED "ORDER DISMISSING ACTION WITH PREJUDICE," THE JUDGE 
INCORPORATES BY REFERENCE A DOCUMENT, NOT A SETTLEMENT 
AGREEMENT, BUT SOMETHING CALLED "JOINT STIPULATION OF 
DISMISSAL" ENTERED INTO SEVERAL DAYS BEFORE; SAYS HE HAS 
READ IT; SAYS HE HAS CONSIDERED IT, INCORPORATES IT BY 
REFERENCE. AND THAT VERY DOCUMENT WHICH THE JUDGE READ AND 
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SAYS HE READ SAYS, "THIS COURT SHALL RETAIN JURISDICTION 
AND MAY REOPEN THIS CASE AT ANY TIME." 

OF COURSE, THAT EXPLAINS WHY THIS MINUTE ORDER 
OF THE 11TH, WHICH YOUR HONOR WAS SO SCEPTICAL ABOUT WHEN 
YOU SAW IT — 

THE COURT: I AM NOT SCEPTICAL. I SAID IT DOESN'T 
BEAR A SIGNATURE. 

BACK UP A MINUTE. BECAUSE I HAVE LOST YOU 

HERE. 

THE JOINT STIPULATION OF DISMIS C 'ATES -- 
THE LAST LINES SAY, "THIS COURT SHALL RETAIN JURISDICTION 
AND MAY REOPEN THIS CASE AT ANY TIME FOR THE PURPOSE OF 
ENFORCING SAID AGREEMENT." 

NOW, WHAT DOES "SAID AGREEMENT" REFER TO? 

MR. HERTZBERG: THE MUTUAL RELEASE OF ALL CLAIMS AND 
SETTLEMENT AGREEMENT WHICH CONTAINS PARAGRAPH 20. 

THE COURT: JUST A MINUTE. SO THAT IS THE AGREEMENT 

THAT THE JUDGE DIDN'T HAVE AND STILL IS NOT IN THE FILE; IS 
THAT RIGHT? 

MR. HERTZBERG: FIRST OF ALL, IT IS IN THE FILE 
BECAUSE IT WAS MADE PART OF THE PAPERS. NOW — 

THE COURT: BUT THIS MOTION WAS NEVER IN THE FILE AND 

WAS NOT BEFORE JUDGE BRECKENRIDGE WHEN HE SIGNED THE ORDER 
THAT REFERS TO THIS STIPULATION. 

MR. HERTZBERG: BUT WITH ALL DUE RESPECT -- 

THE COURT: IS THAT RIGHT OR NOT? 

MR. HERTZERG: YES. 

THE COURT: SO WHAT YOU ARE SAYING IS THAT — AND YOU 
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ARE TECHNICALLY CORRECT — THAT THE PARTIES STIPULATED THAT 
THIS COURT SHALL RETAIN JURISDICTION AND MAY REOPEN THIS 
CASE AT ANY TIME FOR THE PURPOSE OF ENFORCING SAID AGREEMENT; 
JUDGE BRECKENRIDGE DIDN'T SIGN THAT, BUT HE DID SIGN AN 
ORDER PRESENTED TO HIM THE SAME DAY, AN ORDER DISMISSING 
ACTION WITH PREJUDICE WHICH SAID THAT HE HAD CONSIDERED 
THE STIPULATION FOR DISMISSAL WHICH CONTAINS THAT LANGUAGE 
AND THAT HE HAD CONSIDERED THE MUTUAL RELEASE OF ALL CLAIMS, 
WHICH HE DIDN'T HAVE BEFORE HIM, AND BASED THEREON, HE 
ORDERED THE ACTION DISMISSED WITH PREJUDICE AND HE ORDERED 
THAT THE MUTUAL RELEASE, SETTLEMENT AGREEMENT, SHOULD THEN 
BE FILED WITH THE CLERK AND PUT UNDER SEAL. 

SO THAT IS THE RECORD; THAT IS WHAT HAPPENED? 

MR. HERTZBERG: THAT IS THE RECORD. 

THE COURT: BUT YOU DO NOT FIND ANY PLACE WHERE HE 
SIGNED ANY DOCUMENT SAYING THAT THE COURT RETAINED JURIS¬ 
DICTION TO ENFORCE THE AGREEMENT; THAT WASN'T BEFORE HIM? 

MR. HERTZBERG: YOUR HONOR, I RESPECTFULLY SUBMIT 
THAT WE ARE NOW -- I DON’T KNOW HOW TO PUT THIS -- I SUBMIT 
— MAY I RESPECTFULLY SUGGEST TO THE COURT IT IS NOT 
NECESSARY FOR JUDGE BRECKENRIDGE TO HAVE KNOWN EVERY SINGLE 
TERM IN THE AGREEMENT IF, INDEED, HE DIDN'T KNOW EVERY TERM 
IN THE AGREEMENT. AND I DON'T KNOW WHAT WE CAN INFER OR NOT 
INFER ABOUT THAT BECAUSE MINISTERIALLY, IT WASN'T SUBMITTED 
TO THE JUDGE CONCURRENTLY. 

HE UNDERSTOOD WHAT IS CLEARLY BEYOND DISPUTE, 
THAT IRRESPECTIVE OF WHAT HE KNEW OR DIDN'T KNOW ABOUT THE 
SPECIFIC TERMS, HE RELATED THAT HE KNEW THAT THE COURT WAS 
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GOING TO RETAIN JURISDICTION; THAT IT WAS A CONDITION THAT 
WAS BROUGHT TO HIS ATTENTION AS LATER REFLECTED ALSO IN THE 
MINUTE ORDER. 

THE COURT: YOU HAVE TO BE MORE PRECISE; "RETAIN 
JURISDICTION" IS A BROAD TERM. 

CLEARLY, HE WAS RETAINING JURISDICTION WITH 
REGARD TO THE SEALING ORDER. BUT TO RETAIN JURISDICTION 
TO ENFORCE THE AGREEMENT HAS TO COME TO SOMETHING OTHER THAN 
SOMETHING HE SIGNED BECAUSE HE, PRESUMABLY, KNEW THAT THE 
PARTIES HAD AGREED THAT THE COURT WOULD RETAIN JURISDICTION. 

MR. HERTZBERG: IT SAYS — 

THE COURT: BUT THE PARTIES DIDN'T ASK HIM TO MAKE 
THAT ORDER AND THEREFORE IT IS A BIT OF A STRETCH TO SAY 
THAT THERE HAS EVER BEEN AN ORDER PRIOR TO WHAT YOU ARE 
SEEKING IN THIS CASE ENFORCING OR RETAINING JURISDICTION TO 
ENFORCE THE SETTLEMENT AGREEMENT. 

MR. HERTZBERG: I DON'T AGREE. BUT WE CAN GO AROUND 

AND AROUND ON THIS. 

I WANT TO POINT OUT ONCE MORE THAT THE DOCU¬ 
MENT THAT HE CITED ON THE UTH AS HAVING READ AND TAKEN INTO 
ACCOUNT EMPHATICALLY STATES THAT HE WOULD RETAIN JURISDICTION 
FOR PURPOSES OF ENFORCING THE AGREEMENT. 

THE COURT: IT DOESN'T SAY "HE"; IT SAYS THIS COURT. 

THERE IS A BIG DIFFERENCE. 

MR. HERTZBERG: THAT INCLUDES YOU. 

SECONDLY, THE MINUTE ORDER IS ENTIRELY 
CONSISTENT WITH THAT. IT UNAMBIGUOUSLY SAYS THE COURT 
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WE HAVE SOMETHING FURTHER. JUST BEFORE WE 
TOOK THE BREAK WHEN THE OTHER CASE CAME IN, IN THE TRANSCRIPT 
OF THE 11TH THE COURT SAYS ON PAGE 2, LINES 16 THROUGH 20, 
"I HAVE READ THE PROPOSED STIPULATIONS AND THE ORDER ..." 

AND THEN IT GOES ON AND TALKS ABOUT SOMETHING ELSE. 

BUT THE STIPULATION HE IS REFERRING TO IS THE 
ONE WHICH INCLUDES THE LANGUAGE THAT THE COURT IS RETAINING 
JURISDICTION TO ENFORCE THE SETTLEMENT. 

THE COURT: LOOK, I HAVE READ THE WHOLE TRANSCRIPT OF 

THAT DAY. I THINK HE WAS TALKING THROUGHOUT THE TRANSCRIPT 
ABOUT THE SEALING ORDER. 

MS. PLEVIN: SEALING STIPULATION. 

THE COURT: AND YOU ARE CONCERNED ABOUT THE VERY 
THINGS THAT I HAVE MENTIONED HERE TODAY AND THAT IS THAT 
WHEN YOU SEAL A FILE, YOU CAN EXPECT THAT THERE MAY BE LATER 
REQUESTS BY THE SAME PARTIES OR OTHER PARTIES TO UNSEAL IT. 

MR. HERTZBERG: YOUR HONOR, OBVIOUSLY, ALL I CAN DO 

IS GIVE YOU ALL THE INDICIA. WE THINK, SURE, THIS TRANSCRIPT 
WITH THE SEALING, BUT THAT DOESN’T DETRACT OR MITIGATE THE 
FACT THAT AT THE VERY OUTSET OF THE HEARING THE JUDGE SAID 
HE HAD READ CERTAIN PAPERS. AND THOSE PAPERS DEALT WITH, 
AMONG OTHER THINGS, THE JOINT STIPULATION OF DISMISSAL. 

NOW, THE JOINT STIPULATION OF DISMISSAL 
INCLUDES IN IT A SEALING PROVISION. BUT THAT DOESN'T MEAN 
THAT IT DOESN'T ALSO INCLUDE THE LANGUAGE I READ TO YOU 
RIGHT BENEATH THE SEALING PROVISION WHICH SAYS, "THIS COURT 
SHALL RETAIN JURISDICTION AND MAY REOPEN THIS CASE AT ANY 
TIME FOR THE PURPOSE OF ENFORCING SAID AGREEMENT." 
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MY POINT IS THIS IS FURTHER PROOF THAT HE READ 
THE WHOLE THING. HE WAS COGNIZANT OF IT AND HE KNEW THAT 
THIS COURT HAD RETAINED JURISDICTION TO ENFORCE DISPUTES 
OVER THE SETTLEMENT AGREEMENT WHICH WAS THE INTENT OF THE 
PARTIES. 

THE COURT: HERE IS THE DISTINCTION: 

CAN PARTIES IN THAT AGREEMENT CONFER JURIS¬ 
DICTION ON THE COURT TO ENFORCE AN AGREEMENT, OR DOES THAT 
NEED TO COME FROM AN ORDER SIGNED BY THE COURT? 

I THINK THAT IF PARTIES CAN DO THAT, THEN WE 
HAVE REALLY OPENED UP A NEW PANDORA’S BOX HERE. 

MR. HERTZBERG: BUT I AM NOT SAYING THAT. I AM NOT 
SAYING THE PARTIES CAN UNILATERALLY ON THEIR OWN CONFER 
JURISDICTION ON THE COURT. 

WHAT I AM SAYING IS THE PARTIES AGREED; IT WAS 
THEIR INTENTION AND IT WAS REFLECTED THAT THE COURT DID 
AGREE. 

THE COURT: THE COURT READ IT AND THEN THE COURT SAID 

IN AN ORDER OBVIOUSLY PREPARED FOR HIS SIGNATURE, THE COURT 
SAID, "UPON CONSIDERATION OF THE PARTIES' STIPULATION FOR 
DISMISSAL, THE MUTUAL RELEASE OF ALL CLAIMS AND SETTLEMENT 
AGREEMENT AND THE ENTIRE RECORD HEREIN. IT IS ORDERED AND 
ADJUDGED." I MEAN, YOU KNOW, HE OBVIOUSLY DIDN'T READ THE 
MUTUAL RELEASE. IT WASN'T THERE. IT IS LIKELY HE DIDN'T 
READ THE ENTIRE RECORD AND CONSIDER IT ON THIS DATE. SO 
BASICALLY, THIS WAS A FORM ORDER THAT HE SIGNED. AND 
IT DOESN'T SAY ANYTHING ABOUT RETAINING JURISDICTION. 

WHAT IT DOES IS IT REFERS TO THE FACT -- IT 
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GIVES YOU A GOOD PLACE TO ARGUE THAT HE READ AND CONSIDERED 
ANOTHER DOCUMENT THAT WAS PRESENTED TO HIM THAT DAY AND THAT 
IS THE JOINT STIPULATION OF DISMISSAL WHICH DOES SAY THAT 
THE PARTIES AGREE THAT THIS COURT SHALL RETAIN JURISDICITON 
AND MAY REOPEN THIS CASE AT ANY TIME FOR THE PURPOSE OF 
ENFORCING SAID AGREEMENT, MEANING THE SETTLEMENT AGREEMENT. 

NOW YOU ARE SAYING THAT THIS CONSTITUTES AN 
ORDER BY JUDGE BRECKENRIDGE THAT THE COURT RETAINS JURIS¬ 
DICTION. 

I AM RESPECTFULLY DIFFERING ON THAT. 

MR. HERTZBERG: YOUR HONOR, THERE ARE SEVERAL RESPONSES 
TO THAT. 

FIRST OF ALL, WE HAVE GIVEN YOU ALSO THE 
MINUTE ORDER WHICH IS HARD TO IGNORE, IN MY VIEW, WHERE IT 
IS MADE CLEAR, A MINUTE ORDER OF THE COURT, THAT THE COURT 
RETAINS JURISDICTION TO ENFORCE A SETTLEMENT AGREEMENT. 

THE COURT: I’M SORRY, BUT WE CAN’T GO BACK. WE HAVE 

THE TRANSCRIPT OF THAT DAY. IT IS THE WHOLE TRANSCRIPT; 

RIGHT? 

MS. PLEVIN: YES. 

MR. HERTZBERG: YES, THE TRANSCRIPT HAS NOTHING -- 

THE COURT: WHAT HAPPENS IN A COURT, AS WE ALL KNOW, 

IS WE HAVE A REPORTER AND HE TRANSCRIBES EVERYTHING THAT IS 
SAID AND THE CLERK, BASED ON THAT AND USUALLY BASED ON WHAT 
THE JUDGE TELLS HER OR HIM TO PUT IN THE MINUTE ORDER PUTS 
IT IN THE MINUTE ORDER AT THE CONCLUSION OF THE HEARING. 

BUT BASICALLY THE BEST EVIDENCE OF WHAT HAPPENS IN THE FORMAL 


HEARING IS THE REPORTER’S TRANSCRIPT. 
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NOW, THE MINUTE ORDER IS A REFLECTION OF THE 
CONCLUSION OF THE HEARING IN THE NORMAL COURSE OF EVENTS. 

BUT WE DON’T FIND ANYTHING IN THE TRANSCRIPT WHICH CONTAINS 
THE JUDGE ORDERING FROM THE BENCH THAT JURISDICTION SHALL 
BE RETAINED TO ENFORCE THE AGREEMENT. SO IT IS REALLY NOT, 
IN MY VIEW, AN ORDER OF THE COURT UNLESS THE JUDGE MAKES IT 
FROM THE BENCH ON THE RECORD OR HE SIGNS A DOCUMENT. 

MS. PLEVIN: IF I MAY ADDRESS THAT -- 

MR. HERTZBERG: I STILL HAVE THE FLOOR. 

MS. PLEVIN: I HAVE A 60-SECOND COMMENT THAT I THINK 
WOULD HELP CLARIFY THIS. 

MR. HERTZBERG HAS MADE THE ASSUMPTION — AND 
1 BELIEVE IT IS ONLY AN ASSUMPTION — THAT THE COMMENT WHICH 
HE POINTED TO ON PAGE 2, "I HAVE READ THE PROPOSED STIPU¬ 
LATION,” NECESSARILY RELATES, IN MR. HERTZBERG’S MIND, TO 
THE JOINT STIPULATION OF DISMISSAL WHICH HAS THE LANGUAGE 
ON WHICH THE MOVING PARTIES ARE RELYING. 

BUT YOU WILL NOTE IN THAT VERY SECTION, HIS 
COMMENTS, "THEN MOVE ON TO THE ISSUE OF THE SEALING ..." 

I SUBMIT THAT IT IS MORE LIKELY THAT WHAT HE WAS REFERRING 
TO AT THAT MOMENT WAS THE JOINT STIPULATION WITH RESPECT TO 
THE SEALING. 

THERE IS NO INDICATION THERE THAT THAT WAS THE 
ONE HE WAS REFERRING TO. THE 6NLY OTHER REFERENCE AT ALL, 
THERE WAS NO DISCUSSION IN THIS TRANSCRIPT WHATSOEVER ABOUT 
THE CONDITIONS ATTACHED OF THE KIND THEY ARE SEEKING TO 
ENFORCE, INCLUDING THE CONDITION THAT THE ENTIRE SETTLEMENT 
AGREEMENT BE MADE A COURT ORDER. THERE IS SIMPLY NO 
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DISCUSSION, AS YOUR HONOR FULLY UNDERSTANDS. 

MR. HERTZBERG: I'LL MOVE ON. 

I WOULD JUST MAKE THIS OBSERVATION ABOUT THE 
TRANSCRIPT. I THINK THIS COURT, ESPECIALLY WHEN THIS MINUTE 
ORDER IS CONSISTENT WITH THE OTHER DOCUMENTS, I THINK THAT 
THIS COURT HAS TO ASSUME THAT THE JUDGE SAID THAT AND THAT 
WHOEVER PREPARED THIS MINUTE ORDER WHO, OF COURSE, IS AN 
OFFICER OF SOME COURT, NOT ONE OF THE LAWYERS, DIDN'T INVENT 
OUT OF WHOLE CLOTH THE STATEMENT THAT THE COURT WAS 
RETAINING JURISDICTION. 

IT IS POSSIBLE THAT JUDGE BRECKENRIDGE SAID 
IT OFF THE RECORD. 

IT IS POSSIBLE THAT THE TRANSCRIBER MISSED 
THAT PORTION BECAUSE, AFTER ALL, THAT PARTICULAR HEARING HAD 
TO DO WITH THE MECHANICS OF DEALING WITH THE SEALED DOCUMENTS. 

MS. PLEVIN: THE ONLY THING WAS THE SETTLEMENT AGREEMENT. 
MR. HERTZBERG: PLEASE, I DON'T WANT TO BE INTERRUPTED. 

I DIDN'T INTERRUPT YOU. 

THE COURT: MAYBE YOU SHOULD HOLD YOUR HAND UP. 

MR. HERTZBERG: THAT IS CONSUMATE RUDENESS, YOUR 

HONOR. 

THE COURT: BUT WE WON'T LEAVE THAT UNCHALLENGED. 

WHAT YOU ARE SAYING IS THAT JUDGE BRECKENRIDGE 
MAY HAVE MADE AN ORDER TO THE CLERK NOT ON THE RECORD. 

I SUGGEST TO YOU THAT IF HE DID THAT, HE WOULD 
HAVE TO SIGN AN ORDER TO MAKE IT A COURT ORDER. THE CONVER¬ 
SATION BETWEEN THE JUDGE AND THE CLERK AS TO WHAT GOES INTO 
THE MINUTE ORDER DOES NOT CONSTITUTE A COURT ORDER AND 
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ESPECIALLY WHEN YOU HAVE A TRANSCRIPT OF WHAT HAPPENED 
DURINS THE HEARING. 

MR. HERTZBERG: I WANT TO MAKE TWO OTHER POINTS BEFORE 
I MOVE ON ON THIS. ONE OF THEM IS THERE IS NO EVIDENCE 
THAT JUDGE BRECKENRIDGE DID NOT HAVE THE AGREEMENT IN FRONT 
OF HIM. 

THE COURT IS MAKING A MAJOR FOCAL POINT OF THE 
FACT THAT MINISTERIALLY THE SETTLEMENT AGREEMENT WAS NOT 
FILED SUBSEQUENTLY WITH THE CLERK OF THE COURT. THAT DOES 
NOT MEAN, AND THIS COURT CANNOT, IN OUR VIEW, CONCLUDE THAT 
THE COURT DID NOT HAVE THE SETTLEMENT AGREEMENT IN FRONT OF 
IT AND WAS NOT AWARE OF THE ENTIRETY OF ITS TERMS. 

I JUST WANTED TO POINT OUT THAT JUST BECAUSE 
WE DIDN'T FILE IT WITH THE CLERK DOES NOT MEAN THAT JUDGE 
BRECKENRIDGE DIDN'T KNOW EVERY WORD THAT WAS IN THAT SETTLE¬ 
MENT AGREEMENT. 

THE COURT: IT DOES NOT MEAN THAT HE DID EITHER. 

AND I'LL SAY THIS: THAT IN MY EXPERIENCE -- 

AND IT MAY NOT BE THE SAME AS EVERYBODY ELSE'S — WHEN 
PARTIES OR LAWYERS WANT A JUDGE TO ORDER THE PERFORMANCE OF 
THE SETTLEMENT AGREEMENT, THEY BRING IT IN. 

WITH THE LITTLE CRYPTIC PHRASE, "IT IS SO 
ORDERED AT THE END OF THE AGREEMENT, THAT RAISES ALL SORTS 
OF CONCERNS WITH ME. MAYBE EARLIER, 15 YEARS AGO, I MIGHT 
HAVE DONE IT A COUPLE OF TIMES. 

WHEN I REALIZED WHAT KIND OF PROBLEM THAT WAS, 
I SIMPLY DON'T DO IT ANYMORE. IF THEY WANT AN ORDER OF SOME 
OF THE TERMS, THEN I HAVE THEM SPELL OUT WHAT OF THE TERMS 
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THEY CONSIDERED TO BE APPROPRIATE FOR THE COURT ORDER AND 
THEN I GO OVER THEM AND SAY IS THIS REALLY SOMETHING THAT 
IS THE BUSINESS OF THE COURT TO BE ORDERING AND ENFORCING 
WITH CONTEMPT OR NOT? 

AND I MAKE SURE THAT IT IS THE KIND OF CLEAR 
AND CONCISE ORDER THAT CAN BE THE SUBJECT OF A CONTEMPT 
PROCEEDING. SO MY BELIEF IS JUDGE BRECKENRIDGE, BEING A VERY 
CAREFUL JUDGE, FOLLOWS ABOUT THE SAME PRACTICE AND IF HE HAD 
BEEN PRESENTED THAT WHOLE AGREEMENT AND IF HE HAD BEEN ASKED 
TO ORDER ITS PERFORMANCE, HE WOULD HAVE DUG HIS FEET IN 
BECAUSE THAT IS ONE OF THE — I HAVE SEEN -- I CAN'T SAY — 
I’LL SAY ONE OF THE MOST AMBIGUOUS, ONE-SIDED AGREEMENTS I 
HAVE EVER READ. AND I WOULD NOT HAVE ORDERED THE ENFORCEMENT 
OF HARDLY ANY OF THE TERMS HAD I BEEN ASKED TO, EVEN ON THE 
THREAT THAT, OKAY, THE CASE IS NOT SETTLED. 

I KNOW WE LIKE TO SETTLE CASES. BUT WE DON'T 
WANT TO SETTLE CASES AND, IN EFFECT, PROSTRATE THE COURT 
SYSTEM INTO MAKING AN ORDER WHICH IS NOT FAIR OR IN THE 
PUBLIC INTEREST. 

SO BASICALLY, I HAVE TO CONCLUDE BASED ON THE 
RECORD THAT THERE WAS NO ORDER; SIMPLY, HE WASN'T PRESENTED 
THE ORDER. HE WAS NOT ASKED TO ORDER ITS PERFORMANCE. HE 
DIDN'T ORDER ITS PERFORMANCE. 

THE FIRST TIME THAT WOULD BE DONE WOULD BE IN 
RESPONSE TO YOUR MOTION AT THIS TIME. 

MR. HERTZBERG: JUDGE, LET ME RESPOND TO THAT. 

FIRST OF ALL, I THINK YOUR HONOR KNOWS WE ARE 
NOT CLAIMING THAT JUDGE BRECKENRIDGE SO ORDERED THE TERMS 
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OF THE AGREEMENT. ALL WE ARE SAYING, AND WE ARE NOT ASKING 
FOR CONTEMPT RULING FROM THIS COURT — 

THE COURT: BUT WAIT A MINUTE. BECAUSE THAT IS A 
DISTINCTION WITHOUT A DIFFERENCE. 

IF HE HAD ORDERED THAT THE COURT RETAIN JURIS¬ 
DICTION TO ENFORCE THE AGREEMENT, HE IS DOING THE SAME THING 
BECAUSE HE IS SAYING BRING YOUR PROBLEMS TO ME; I WILL THEN 
READ THE AGREEMENT; I WILL THEN DECIDE WHAT TO DO BY WAY OF 
ENFORCING. AND IF THE AGREEMENT IS AMBIGUOUS, THEN HE HAS 
PUT ON THE COURT THE CONCEPT OF, IN EFFECT, ENFORCING 
THE AGREEMENT THAT HE, EVIDENTLY, HADN’T SEEN. 

MR. YANNY: YOUR HONOR, I DON’T KNOW WHAT THE NATURE 

OF YOUR PRIVATE PRACTICE WAS, BUT MINE HAS BEEN A LITTLE BIT 
OF TRANSACTION AND A LITTLE BIT OF LITIGATION. ONE OF THE 
THINGS THAT I HAVE FOUND, AND IT IS FAIRLY STANDARD IN 
AGREEMENTS WHERE PARTIES ARE AGREEING TO DO A VARIETY OF 
THINGS, INCLUDING JURISDICTION, THAT THEY AGREE TO PERSONAL 
JURISDICTION OVER PARTIES. 

AND THAT MAY VERY WELL HAVE BEEN WHAT WAS 
CONTEMPLATED, AT LEAST, FROM MR. ARMSTRONG'S POINT OF VIEW. 

HE DEPARTED THE JURISDICTION OF THIS COURT 

AND -- 

THE COURT: WHAT IS YOUR POINT? 

MR. YANNY: THE COURT MAY HAVE SIMPLY BEEN TRYING TO 
SAY THAT EVEN THOUGH ACTION MAY HAVE OCCURRED OUTSIDE THE 
JURISDICTION OF CALIFORNIA, THE PARTIES, BY WAY OF SETTLE¬ 
MENT, MAY HAVE AGREED TO PERSONAL JURISDICTION AS OPPOSED 
TO — 
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THE COURT: THAT IS ONE OF THE PROBLEMS OF A CRYPTIC 
STATEMENT IN AN AGREEMENT AND NOT IN AN ORDER. I DON'T 
KNOW WHAT IT MEANT. 

MR. HERTZBERG: I JUST WANT TO HAND ONE MORE DOCUMENT 

UP TO YOU AND MAKE THIS PART OF THE RECORD. 

MR. ARMSTRONG TOLD THE COURT OF APPEAL HE 
THOUGHT LOS ANGELES SUPERIOR COURT RETAINED JURISDICTION. 

MAY THE RECORD REFLECT THAT IN HIS APPELLATE 
BRIEF TO THE COURT OF APPEAL DATED FEBRUARY 21ST, 1990 WITH 
THE SIGNATURE OF GERALD ARMSTRONG BEGINNING AT THE BOTTOM 
OF PAGE 2 AND THE TOP OF PAGE 3, THE TITLE IS "DEFENDANT’S 
PETITION FOR PERMISSION TO FILE RESPONSE AND TIME TO FILE.” 

MR. ARMSTRONG SAYS "INTER ALIA, I'LL BE 
ADDRESSING AS SOON AS POSSIBLE MY MOTION -- " HE IS NOW 
TELLING THIS TO THE COURT OF APPEAL -- "OR OTHER APPROPRIATE 
ACTION IN THE LOS ANGELES SUPERIOR COURT WHICH RETAINS 
PURSUANT TO CLAUSE 20 OF THE SETTLEMENT AGREEMENT JURIS¬ 
DICTION TO ENFORCE ITS TERMS." 

THIS IS TO ANSWER A QUESTION, LEST THERE BE 
ANY DOUBT AS TO WHAT MR. ARMSTRONG THOUGHT, WHAT JUDGE 
BRECKENRIDGE’S UNDERSTANDING OR ANYONE ELSE’S UNDERSTANDING 
OF THE CONTINUING ROLE OF THIS COURT. 

NOW, I WANT TO MOVE ON. 

MS. PLEV1N: WE CAN’T MOVE ON. I NEED TO RESPOND TO 

THAT . 

THE COURT: NOW WE’LL HEAR FROM MR. ARMSTRONG’S 
COUNSEL. 

MS. PLEVIN: ON THAT POINT, IT ONLY GOES TO THE 
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CONCEPT THAT THE PARTIES ARE UNDER THE MISAPPREHENSION 
THAT THEY COULD CONFER JURISDICTION BY MERELY PUTTING IT IN 
THEIR SETTLEMENT AGREEMENT. 

THAT IS THE ERRONEOUS CONCEPT UPON WHICH A 
LOT OF THE MOVING PARTIES' ARGUMENTS SEEMS TO BE BASED. 

MR. ARMSTRONG, NOT AN ATTRORNEY WRITING THIS 
IN PRO PER, HAD NO REASON TO QUESTION WHETHER IT WAS OR WAS 
NOT THE LEGITIMATE EFFECT OF CONFERRING JURISDICTION. 

THE COURT: YOU HAVE MADE YOUR POINT. I THINK IT IS 

AN APPROPRIATE TIME — TELL ME IF YOU ARE THROUGH ON THE 
RETAINING JURISDICTION POINT; ARE YOU? 

MR. HERTZBERG: YES. 

THE COURT: NOW, I THINK YOU HAVE NOW BEEN WANTING TO 

PUT YOUR POSITION FORWARD AS TO THE BASIS FOR JURISDICTION 
OF THE COURT. AND I INITIALLY REFERRED TO 664.6 WHICH REFERS 
TO -- 

MR. HERTZBERG: I HAVE ONE MORE POINT FOR THE RECORD. 

I SAID YES PRECIPITOUSLY. 

WE RELY NOT ONLY ON THE DOCUMENTS AND ARGUMENTS 
MADE SO FAR, BUT ALSO ON THE INHERENT JURISDICTION OF THIS 
COURT TO ENFORCE IN A SETTLEMENT AGREEMENT WHERE THERE IS 
A CLAIM THAT THE PARTIES THAT WERE BEFORE THIS COURT 
PROPERLY SETTLED THE CASE AND THERE HAVE BEEN BREACHES OF 
THE KIND AND VIOLATIONS OF THE AGREEMENT OF THE KIND THAT 
WE ALLEGE HERE AND THIS ARGUMENT STANDS APART AND SEPARATELY 
FROM THE ARGUMENTS WE HAVE MADE PREVIOUSLY TO THE COURT 
EXPLICITLY IN THESE VARIOUS DOCUMENTS WE HAVE BEEN DEBATING 
ABOUT THAT IT HAD CONTINUING JURISDICTION. 
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THE COURT: SO YOU ARE SAYING INDEPENDENT OF ANY ORDER, 
THE COURT HAS AUTHORITY TO GO TO THE MOON? 

MR. HERTZBERG: TO WHAT? I DIDN’T SAY THAT. 

THE COURT: YOU ANSWERED BEFORE I FINISHED THE 
QUESTION. SO, PLEASE, LISTEN CAREFULLY. 


I HTINK WHAT YOU ARE SAYING IS THE COURT HAS 


INHERENT AUTHORITY INDEPENDENT OF ANY ORDER THAT IT HAS MAf E * 
OR INDEPENDENT OF ANY ACTION THAT IS PENDING TO ENFORCE A 
SETTLEMENT AGREEMENT THAT SAYS THAT THE COURT WOULD HAVE 
JURISDICTION TO DO SO? 

MR. HERTZBERG: THAT'S RIGHT. AND I WILL EVEN TAKE 

AN ADDITIONAL POSITION; NOT ONLY THAT, BUT EVEN IF IT HADN'T 
SAID IN THE AGREEMENT THAT THE COURT WAS RETAINING JURIS¬ 
DICTION, THAT, FOR THE RECORD, WOULD BE OUR POSITION. BUT, 
CERTAINLY, THE PARTIES HAVE SAID IT, YES. 

THE COURT: THAT IS ALL, PRIVATE AGREEMENTS? 

MR. HERTZBERG: SETTLEMENT AGREEMENT, YOUR HONOR, 

NOT JUST A PRIVATE CONTRACT. THIS IS A SETTLEMENT OF LITI¬ 
GATION THAT WAS PENDING BEFORE THIS COURT BY PARTIES THAT 
WERE PROPERLY BEFORE THIS COURT. 

THE COURT: SO IT IS ACTUALLY AN AGREEMENT THAT SETTLED 
ALL OR A PORTION OF THE PENDING PIECE OF LITIGATION? : _ | 

MR. HERTZBERG: ADDITIONALLY, SEPARATELY AND ESPECI 



IF IT IS NOT EVERY AGREEMENT, ESPECIALLY WHERE THE PART IE 


HAVE AGREED THAT THE COURT SHALL HAVE CONTINUING JURISDICfI ON. 

THE COURT: THAT IS A SUBJECT THAT 664.6 COVERS, IF 
PARTIES TO PENDING LITIGATION STIPULATE IN WRITING, WHICH 
THEY DID HERE, OR ORALLY BEFORE THE COURT, WHICH THEY DIDN'T 
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DIDN'T HERE, FOR SETTLEMENT OF THE CASE OR PART THEREOF, THE 
COURT, UPON MOTION, MAY ENTER JUDGMENT PURSUANT TO THE 
TERMS OF THE SETTLEMENT. 

MS. PLEVIN: LET ME ADDRESS THAT, YOUR HONOR. 

I THINK THERE ARE SEVERAL FACTORS IN THAT 
SECTION WHICH DETERMINES OR ARE QUITE CONCLUSIVE THAT THAT 
DOES NOT APPLY TO THE PRESENT PROCEEDINGS AND THE SETTLEMENT 
AGREEMENT AND IN THIS CASE. 

NUMBER ONE, IT SAYS THAT THE COURT MAY ENTER 
IT UPON MOTION. 

NUMBER TWO, IT WILL BE ENTERED AS A JUDGMENT. 

WE KNOW FROM THE TRANSCRIPT OF DECEMBER 11, 
1986 SEVERAL THINGS; THAT WAS THE EXPLANATION TO THE COURT; 
THAT WAS THE FORMALIZATION OF THE FACT THAT THIS WAS A 
SETTLEMENT; IT WAS BRINGING TO JUDGE BRECKENRIDGE; DEAR 
JUDGE, WE DON’T HAVE TO GO TO TRIAL; AREN'T YOU HAPPY? 

LET ME OUT OF HERE. 

AND IT WAS THE REVIEW OF THOSE UNIQUE ORDERS, 
THE SEALING ORDER, THE ORDER WITH RESPECT TO THE RETURN OF 
EXHIBITS AND SO FORTH THAT REQUIRED SPECIFICALLY THE COURT'S 
ATTENTION THAT COULD NOT BE SUMMARILY DEALT WITH BY THE 
PARTIES THEMSELVES. 

THEY COULD SIGN A SETTLEMENT AGREEMENT THEM¬ 
SELVES; THEY COULD FILE VOLUNTARY DISMISSALS; THEY DID NOT 
HAVE TO COME TO COURT TO DO THAT. 

THEY HAD TO COME TO COURT, HOWEVER, TO TAKE 
CARE OF CERTAIN OTHER DETAILS THAT WERE PURPORTEDLY A PART 


OF THE AGREEMENT. AND THEY DID SO. 


THERE WAS NO MOTION. 
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IT WAS AN ANNOUNCEMENT TO THE COURT THIS IS WHAT WE HAVE; 
WE HAVE A SETTLEMENT. THIS IS WHAT WE HAVE STIPULATED TO 
AND, THUS, THE DECEMBER 11, 1986 TRANSCRIPT IS VERY, VERY 
REVEALING. 

THE COURT: WAIT. LET'S ASSUME THAT YOU ARE RIGHT 
AND THAT THERE IS NO BASIS, FROM WHAT JUDGE BRECKENRIDGE 
DID, FOR A CONTINUING JURISDICTION OF THE COURT TO ENFORCE 
THE SETTLEMENT AGREEMENT AS CONTRASTED WITH DEALING WITH THE 
SEALING AGREEMENT. 

NOW, ALTHOUGH, FRANKLY, I GUESS THE SEALING 
AGREEMENT IS A SPECIFIC TERM OF THE SETTLEMENT AGREEMENT, 

BUT WE ARE DEALING WITH OTHER TERMS. 

MS. PLEVIN: IT WAS A SEPARATE ORDER WITH RESPECT TO 
SEALING. 

THE COURT: LET'S ASSUME YOU ARE RIGHT ON THAT AND IN 
1986 THAT CHAPTER WAS HARD AND CLOSED; NOW WE ARRIVE HERE 
IN 1991. NOW THERE IS A MOTION AND THE MOTION SEEKS 
ENFORCEMENT OF THE SETTLEMENT AGREEMENT. 

I TAKE IT THE MOVING PARTY IS RELYING IN PART, 
AT LEAST, ON 664.6. 

MS. PLEVIN: I DON'T BELIEVE SO, YOUR HONOR. I DON'T 
BELIEVE IT WAS IN THEIR PAPERS AT ALL. THEY RELY IN THEIR 
PAPERS ON — 

MR. HERTZBERG: WE DO RELY ON IT, YOUR HONOR. 

MS. PLEVIN: AS A RESULT OF THE COMMENTS THIS MORNING, 
IT WAS NOT IN THEIR PAPERS. 

12 7(A)4 GIVES THE COURT THE INHERENT JURIS¬ 
DICTION TO ENFORCE AN ORDER AND JUDGMENT AND PROCESS. THAT 
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IS THE SECTION ON WHICH THE MOVING PARTIES RELIED IN THEIR 
MOVING PAPERS, YOUR HONOR. THAT IS THE SECTION WITH WHICH 
THEY REFERRED TO THAT EXHIBIT Q WHICH IS THE ORDER DISMISSING 
ACTION AND, OF COURSE, THAT IS NOT APPLICABLE BECAUSE THERE 
WAS NO ADOPTING OF THE TERMS OF THE SETTLEMENT AGREEMENT AS 
AN ORDER OF THE COURT. IF THERE IS ANYTHING THAT IS CLEAR, 
THAT IS CLEAR. 

AND THAT ALSO GOES TO THE SECOND PART OF WHAT 
I WANTED TO SAY AND THAT IS THAT 664.6, FOR LIKE REASON, 
CANNOT APPLY. 

LET ME REFER THE COURT TO DATASTRONIC SYSTEMS 
CORPORATION VS. SPERON, INC. 176 CAL. APP. 3D. 1186, 222 
CAL. REPORTER 658, A SECOND DISTRICT OPINION, 1986. 

AND IN THIS DECISION, DIRECTED SOLELY AND 
SPECIFICALLY TO THE APPLICATION OF 664.6, THE COURT NOTED 
QUOTING ANOTHER CASE CORKLAND VS. BOSCOE, THAT ACTING UPON 
A SECTION 664 AGREEMENT, IT MUST BE BY MOTION AND THEN, 

"THE TRIAL COURT MUST DETERMINE WHETHER PARTIES ENTERED INTO 
A VALID AND BINDING SETTLEMENT OF ALL OR PART OF THE CASE. 

IN MAKING THIS DETERMINATION, TRIAL JUDGES MAY RECEIVE ORAL 
TESTIMONY OR MAY DETERMINE THE MOTION UPON DECLARATIONS 
ALONE." 

IT IS OBVIOUS THAT DOES NOT APPLY HERE. THERE 
WAS NO MOTION BEFORE THE COURT TO REDUCE THE SETTLEMENT 
AGREEMENT INTO JUDGMENT. 

THE COURT: BUT WE HAVE NONE NOW. WE HAVE A MOTION 
NOW TO ENFORCE THE SETTLEMENT. 

MS. PLEVIN: UNLESS THE COURT RETAINED JURISDICTION 
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IN 1986, THERE ARE NO PROCEEDINGS FOR THE COURT NOW TO OPEN 
UP THE ISSUE OF WHETHER TO ENTER IT AS A JUDGMENT. 

IT HAS TO BE PENDING LITIGATION, YOUR HONOR. 

IF YOU LOOK AT 664.6, IT REQUIRES THAT THE PARTIES MUST -- 
IF PARTIES TO PENDING LITIGATION STIPULATE, ACCORDINGLY, IT 
APPLIES ONLY AT THE TIME; THAT IS CURRENT LITIGATION. 

THE COURT: SEE IF THIS ISN’T A LOGICAL READING OF 

664.6: 

"IF THE PARTIES TO LITIGATION WHILE 
IT IS PENDING STIPULATE IN WRITING FOR SETTLEMENT 
OF THE CASE, THE COURT, UPON MOTION AT ANY TIME, 

MAY ENTER JUDGMENT OR ORDER PURSUANT TO THE TERMS 
OF THE STIPULATION." 

NOW, I HAVE ADDED "OR ORDER"; IN OTHER WORDS, 
IT IS FAIRLY STANDARD THAT THE PARTIES WILL ENTER INTO A 
STIPULATION, FOR EXAMPLE, THE CASE IS SETTLED; WE AGREE TO 
TAKE $100, 000, $10,000, YOU KNOW, DOWN AND SO MUCH OVER A 

PERIOD OF TIME AND THEN IF YOU DON’T PAY, JUDGMENT WILL BE 
ENTERED IN THIS AMOUNT OR THAT AMOUNT. 

AND THEN THE CASE IS DISMISSED OR, ACTUALLY, 

IF THERE IS A QUESTION WHETHER THE CASE IS REALLY DISMISSED 
UNDER THE SITUATION, IT IS USUALLY -- 
MS. PLEVIN: EXACTLY. 

THE COURT: YOU ARE SAYING THAT IF A JUDGMENT IS 
ENTERED OR A DISMISSAL IS ENTERED, THEN -- 

MS. PLEVIN: IT TERMINATES THE PROCEEDING AND THERE 

IS NO PENDING LITIGATION. 

IN YOUR SCENARIO, YOUR HONOR, THE DISMISSAL 
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IS NOT GOING TO BE FILED UNTIL THE JUDGMENT IS COMPLETELY 
PAID OR THE SETTLEMENT AGREEMENT IS COMPLETELY PAID. AT 
THAT POINT THE DISMISSAL IS FILED AND THERE IS NO PENDING 
LITIGATION. 

THE COURT: I GUESS THE OTHER POINT YOU ARE MAKING 

IS IF THE CASE IS DISMISSED, YOU CAN’T HAVE A JUDGMENT. 

MS. PLEVIN: CORRECT. 

THE COURT: YOU SIMPLY CAN’T HAVE A JUDGMENT AFTER A 

DI SMISSAL. 

MS. PLEVIN: THAT IS CORRECT. 

NOW, MY ARGUMENT AND MY THEORY ABOUT THIS 
THAT 1 THINK IS GROUNDED IN THIS CASE AND IN OTHERS IS 
BACKED UP BY THE ANALYSIS GIVEN IN THE FEW CASES THAT EXIST 
ON 664.6 AND I BELIEVE, ALSO, THE NOTES IN THE ANNOTATIONS 
WHICH WENT TO THE ISSUE THAT THIS WAS PROVIDED -- THIS WAS 
ENACTED SPECIFICALLY BECAUSE WHEN THE PARTIES TO A SETTLEMENT 
AGREEMENT WHICH REQUIRED, TYPICALLY, THE PAYMENT OF MONEY 
IN EXCHANGE FOR THE DISMISSAL AND SO FORTH, DID NOT ACTUALLY 
FOLLOW THROUGH ON THAT, HOW DID THE PARTIES ENFORCE THE 
SETTLEMENT AGREEMENT. AND IT ANTICIPATED THAT WE ARE 
DEALING WITH THE RESOLUTION OF THE PENDING LITIGATION PRIOR 
TO THE ENTRY OF DISMISSAL. I THINK THAT IS VERY CLEAR IN THE 
HISTORY AND QUITE CLEAR ALSO IN THE LANGUAGE. 

IT BEGS LINGUISTIC LOGIC TO TALK ABOUT ON THE 
ON THE HAND THAT THE LITIGATION MUST BE PENDING AND ON THE 
OTHER HAND, TO COME IN FIVE, TEN YEARS LATER AND SAY OH, 

NOW WE WANT TO REDUCE IT TO A JUDGMENT. YOU CAN'T. 

THE COURT: I THINK A BETTER WAY TO MAKE THE POINT IS 
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THAT IF A SETTLEMENT AGREEMENT CALLS FOR A JUDGMENT TO BE 
ENTERED, THEN UNLESS THE JUDGMENT IS ENTERED, IT IS PENDING 
AND 664.6 APPLIES. 

BUT IF THE SETTLEMENT AGREEMENT CALLS FOR A 
DISMISSAL AND THE CASE IS THEN DISMISSED, THEN HOW CAN YOU 
HAVE A JUDGMENT? 

YOU CAN READ THIS SECTION AS SAYING YOU CAN 
STILL HAVE AN ORDER; IN OTHER WORDS, THE AGREEMENT MIGHT 
CALL FOR A DISMISSAL. AND THE CASE MIGHT BE DISMISSED. BUT 
THE AGREEMENT, HAVING BEEN ENTERED INTO WHILE THE CASE WAS 
PENDING, THEN THE COURT UNDER 664 COULD ISSUE AN ORDER 
ENFORCING, YOU KNOW, THE LATER PAYMENT OF THE MONEY OR 
WHATEVER. 

NOW, ONE OF THE PROBLEMS THAT WE OPEN UP 
IS THE KIND OF PROBLEM THAT WE ARE NOW DEALING WITH HERE; 
THAT YOU COULD HAVE ALL SORTS OF PROVISIONS IN THOSE SETTLE¬ 
MENT AGREEMENTS SUCH AS CONFIDENTIALITY, NOT A SEALED COURT 
RECORD, BUT EVERYBODY WILL MAINTAIN EVERYTHING CONFIDENTIAL; 
NEVER GIVE A PRESS RELEASE; I'LL DO MY BEST TO GET YOU A JOB 
ELSEWHERE, LOTS OF THINGS THAT A PARTY CAN COME INTO COURT 
AND SAY WE ENTERED INTO THE SETTLEMENT; PAID $10,000; 
DISMISSED THE CASE. THE PLAINTIFF DISMISSED THE CASE, BUT 
LOOK AT THE FOURTH PAGE IN THE FIFTH PARAGRAPH; THEY NEVER 
DID THAT, JUDGE. SO WE DON'T NEED TO GO TO COURT AND FILE 
AN ACTION UNDER 664. 

MS. PLEVIN: THEY ARE BARRED. IT IS NO LONGER PENDING. 

THE COURT: MY POINT IS UNDER 664, IF WE READ IT IN 
EFFECT THE WAY THE MOVING PARTY IS READING IT, THEN WE ARE 
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OPENING UP A WHOLE NEW AREA HERE OF JUDICIAL HEARINGS WHERE 
THERE IS NO RIGHT TO A JURY, FOR EXAMPLE, AND — 

MS. PLEVIN: AS IN THIS CASE. 

MR. YANNY: THE PUBLIC DOES NOT HAVE ACCESS. 

THE COURT: SO BASICALLY, I AM CONCLUDING, I THINK, 

THAT 664.6 DOES NOT GRANT THIS COURT JURISDICTION OVER MR. 
ARMSTRONG PERSONALLY OR JURISDICTION TO, QUOTE, ENFORCE THE 
AGREEMENT; NOR DOES 1270)4 IN THAT THERE NEVER WAS AN ORDER 
BY JUDGE BRECKENR1DGE REQUIRING THE PARTIES TO PERFORM THE 
AGREEMENT. 

MY BELIEF IS THAT HAD HE BEEN ASKED TO DO SO, 

HE WOULD HAVE DECLINED EVEN ON PAIN OF HAVING THE SETTLEMENT 
BLOW UP BECAUSE THAT IS JUST ANOTHER FOUR LAWSUITS WAITING 
TO HAPPEN, IN MY EXPERIENCE, WHEN YOU HAVE AN AGREEMENT 
LIKE THIS. 

MR. HERTZBERG: I TAKE IT YOUR HONOR IS DENYING OUR 

MOTION, THEN, ON THE BASIS OF LACK OF JURISDICTION? 

THE COURT: I THINK THAT IS WHAT IT COMES DOWN TO. 

SO THE MINUTE ORDER WILL SHOW THAT THE MOTION 

IS DENIED. 

MR. YANNY: THERE IS ONE OTHER MATTER, YOUR HONOR. 

THE COURT: THIS FIRST MOTION IS DENIED ON THE BASIS 
THAT JUDGE BRECKENRIDGE DID NOT SIGN AN ORDER OR MAKE AN 
ORDER REQUIRING THE PARTIES TO PERFORM THE DOCUMENT ENTITLED 
"MUTUAL RELEASE OF ALL CLAIMS AND SETTLEMENT AGREEMENT"; 

NOR DID JUDGE BRECKENRIDGE SIGN ANY ORDER RESERVING JURIS¬ 
DICTION INS THE COURT IN THIS CASE TO ENFORCE SAID AGREEMENT. 


THE COURT IS AWARE THAT THE PARTIES STIPULATED 
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IN THERE, QUOTE, JOINT STIPULATION OF DISMISSAL, END QUOTE, 
PAGE 2, LINES 5 AND 6, QUOTE, THIS COURT SHALL RETAIN 
JURISDICTION AND MAY REOPEN THIS CASE AT ANY TIME FOR THE 
PURPOSE OF ENFORCING SAID AGREEMENT, END QUOTE. 

AND, FURTHER, IT APPEARS THAT JUDGE BRECKEN- 
RIDGE MAY HAVE BEEN AWARE OF THAT AGREEMENT BETWEEN THE 
PARTIES; BUT IT NEVERTHELESS, APPEARS THAT JUDGE BRECKEN- 
RIDGE WAS NOT ASKED TO AND DID NOT ORDER THE PARTIES TO 
PERFORM THE AGREEMENT; NOR DID HE ORDER CONTINUING JURIS¬ 
DICTION AS THE PARTIES EVIDENTLY DESIRED HIM TO DO. 

THE MOVING PARTY ASSERTS THAT THIS COURT HAS 
JURISDICTION TO GRANT THIS MOTION PURSUANT TO CCP 1270)4. 

ARE YOU RELYING ON CCP 1270)4? 

MR. HERTZBERG: AND ALSO 664.6. 

THE COURT: WE'LL GET TO THAT IN A MINUTE. 

DO YOU HAVE IT THERE? MAY I SEE IT? 

MR. HERTZBERG: WE HAVE IT IN TWO PLACES. WE HAD IT 
MISCITED, YOUR HONOR, IN ONE PAPER. 

MS. PLEVIN: THE TEXT OF 1270)4, YOUR HONOR, IS ON 
PAGE 2 OF MR. ARMSTRONG'S SUPPLEMENTAL OPPOSITION TO THE 
JURISDICTIONAL ISSUE. 

MR. HERTZBERG: I THINK WE CITED IT AS — I BELIEVE 

THIS IS THE CORRECT TEXT. 

THE COURT: THAT IS WHAT THREW ME A LITTLE BIT. 

SO YOU CITED IT AS 1280)4; IN ANY EVENT, IT 
PROVIDES EVERY COURT'SHALL HAVE THE POWER TO DO ALL THE 
FOLLOWING ...” 

SO BACK IN THE MINUTE ORDER; HOWEVER, IT 
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REALLY IS 128(A)4. SO HAKE THAT 128CA54; HOWEVER, CCP 
128(A)4 RELATES TO COMPELLING OBEDIENCE TO ITS JUDGMENTS, 
ORDERS AND PROCESS. AND AS INDICATED, THERE IS NO SUCH 
JUDGMENT OR ORDER HEREIN. 

DURING THE PROCEEDINGS MOVING PARTY ALSO 
RELIED UPON SECTION 664.6 OF THE CODE OF CIVIL PROCEDURE; 
HOWEVER, IT APPEARS THAT ON DECEMBER 11, 1986 THIS ACTION 

WAS DISMISSED WITH PREJUDICE. THEREFORE, THIS COURT LACKS 
JURISDICTION UNDER 664.6 OF THE CODE OF CIVIL PROCEDURE 
SINCE THIS SECTION CEASES TO BE A JURISDICTIONAL BASIS AFTER 
ENTRY OF JUDGMENT OR JUDGMENT OF DISMISSAL FOR THE REASONS 
AND ON THE GROUNDS SET FORTH IN THE NOTES OF THE OFFICIAL 
COURT REPORTER. 

NOW, TURNING TO THE YANNY MOTION. 

MR. HERTZBERG: I JUST WANTED THE RECORD TO REFLECT 

THAT WE OBJECT TO THIS GROUND FOR DENYING THE MOTION, FOR 
DISMISSING THE MOTION, JUST FOR THE RECORD SO THE RECORD IS 
ABSOLUTELY CLEAR. 

THE COURT: ALSO ON CALENDAR THE MOTION OF JOSEPH A. 
YANNY FOR LEAVE TO INTERVENE IN THE PENDING ACTION AND FOR 
ACCESS TO SEALED FILES. 

I AM GOING TO CONSIDER THIS NOT AS A MOTION 
TO INTERVENE AS A PARTY PLAINTIFF OR DEFENDANT, BUT A MOTION 
SEEKING ACCESS TO DOCUMENTS SEALED UNDER COURT ORDER. 

AND THAT ELIMINATES A LOT OF THE ARGUMENT 
AS TO THE TECHNICALITIES OF FILING OF A COMPLAINT IN INTER¬ 
VENTION AS SUCH. 

ACTUALLY, IN YOUR PAPERS, MR. YANNY, YOU ALSO 
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ARGUE THAT YOU WANT TO INTERVENE FOR THE PURPOSES OF ARGUING 
ON MR. ARMSTRONG’S BEHALF AGAINST AN INJUNCTION OR DAMAGES. 
AND I AM DISREGARDING THAT BECAUSE IT IS MOOT IN VIEW OF THE 
RULING IN THE ENTIRE MOTION. 

MR. YANNY: JUST FOR THE RECORD, TO ARGUE ON MY OWN 
BEHALF TO BLOCK GRANTING OF AN INJUNCTION AGAINST MR. 
ARMSTRONG BECAUSE IT WOULD HAVE A SUBSTANTIAL EFFECT ON MY 
ABILITY TO GET EVIDENCE OR TO TALK TO OR ASSOCIATE — 

THE COURT: I WON'T FURTHER CHARACTERIZE IT. YOU CAN 

ARGUE THAT ELSEWHERE, MEANING EVIDENTALLY BEFORE JUDGE 
CARDENAS, MAYBE. 

NOW, YOU DO MAKE ONE OTHER ARGUMENT OTHER THAN 
THE SEALED DOCUMENTS AND THAT IS THAT YOU WANT TO IN EFFECT 
HAVE A CLARIFICATION OF THE AGREEMENT; THAT HE NEED NOT 
ABIDE BY IT BECAUSE ABIDING BY IT PREVENTS YOU FROM GATHERING 
EVIDENCE. 

AND I SUGGEST TO YOU THAT THAT IS NOT CORRECT 
IN THAT HAVING READ THE AGREEMENT, YOU ARE FREE TO SUBPOENA 
HIM AND TO DEPOSE HIM WITHOUT HIM VIOLATING THE AGREEMENT. 

MR. DRESCHER: I WANTED TO NOTE FOR THE COURT IN THAT 
REGARD THAT MR. ARMSTRONG IS ALREADY UNDER SUBPOENA IN THE 
AZNARAN CASE. THE DEPOSITION HAS BEEN ORDERED BY JUDGE 
CARDENAS TO BE CONCLUDED BY THE END OF THE MONTH. 

THE COURT: VERY GOOD. SO THE ONLY THING BEFORE THE 
COURT AND COUNSEL IN THIS MOTION IS MR. YANNY'S OVERTURE TO, 
IN EFFECT, UNSEAL THE FILE. AND I HAVEN'T SEEN ANYTHING IN 
YOUR PAPERS EITHER IDENTIFYING OR EVEN -- WHICH MIGHT BE 
DIFFICULT, SINCE YOU DON'T KNOW WHAT IS IN THERE. 
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MR. YANNY: YES, JUDGE. 

THE COURT: BUT EVEN SHOWING THAT THERE LIKELY IS 
SOMETHING IN THE FILE THAT WOULD EVEN POSSIBLY ASSIST YOU 
IN THIS CASE WHEREIN THE CHURCH IS PROCEEDING AGAINST YOU 
IN ANOTHER CASE -- 

MR. YANNY: YOUR HONOR, IF I MIGHT ADDRESS THE POINT 
IN ORDER, FIRST OF ALL, I APPRECIATE THE FACT THAT I DO HAVE 
THE OPPORTUNITY TO SUBPOENA MR. ARMSTRONG. BUT IT IS MY 
PROPOSITION THAT I DON'T HAVE TO. AND I SHOULD NOT BY WAY 
OF PRIVATE AGREEMENT BETWEEN PARTIES BE BOUND TO SEEK A 
SUBPOENA IN ORDER TO SIT DOWN AND PREPARE MY CASE, TO 
GATHER EVIDENCE, TO SIT DOWN WITH WITNESSES WHO HAVE INFOR¬ 
MATION AND TO DEBRIEF THEM IN PRIVATE, IF NEED BE, IF I 
WANT TO. 

I DON'T NEED TO BE IN A SITUATION WHERE I HAVE 
PLAINTIFF'S COUNSEL STARING OVER MY SHOULDER AS I PREPARE 
MY CASE. 

I DON'T NEED TO DO THAT. AND I THINK IT IS 

UNFORTUNATE. 

THE COURT: BUT, YOU SEE, YOU HAVE HEARD MY ANALYSIS 
AND CONCLUSION THAT I HAVE NO JURISDICTION OVER THAT AGREE¬ 
MENT. 

MR. YANNY: BUT THE COMMENTS THAT YOU MADE ON THE 
RECORD COULD PERHAPS BE — I HEAR WHAT YOUR HONOR IS SAYING 
WITH RESPECT TO THAT AGREEMENT, BUT THE UNFORTUNATE PART IS 
THE COURT MAY BE DOING THIS IN LIGHT OF ME, PURE AND SIMPLE, 
BUT SETTING A PRECEDENT THAT COULD BE APPLIED TO OTHERS. 

THE COURT: NO. LET ME SAY THAT AS LONG AS THIS CASE 
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IS PENDING BEFORE ME, I WILL ENTERTAIN, AS I DO IN ANY CASE 
WHERE THERE IS A SEALING ORDER, ANY MOTION BY ANY LEGITI¬ 
MATELY INTERESTED PARTY TO PARTIALLY OR WHOLLY UNSEAL THE 
RECORD. 

I HAVE INDICATED THAT PARTIALLY UNSEALING A 
RECORD IS A STICKY BUSINESS. BUT THAT IS WHAT HAS HAPPENED 
HERE. 

BUT ANY RULING I MAKE ON YOUR MOTION WILL HAVE 
NO PRECEDENTIAL EFFECT ON ANYONE ELSE SEEKING TO UNSEAL THE 
RECORD IN ANY DEGREE. 

MR. YANNY: IF I MAY FINISH BEFORE — 

THE COURT: LET’S GO TO THE NEXT POINT. THAT POINT HAS 
BEEN -- 

MR. YANNY: YOUR HONOR, WITH RESPECT TO HAVING TO 
SUBPOENA MR. ARMSTRONG, I SHOULDN’T HAVE TO; NEITHER SHOULD 
I HAVE TO — 

THE COURT: LET'S GET TO THE DOCUMENTS BECAUSE THERE 

ARE TWO POINTS — THREE. 

A, YOU HAVE DONE IT AND, SECONDLY, A LOT OF 
TIMES YOU HAVE TO DO IT AND YOU DON'T HAVE TO HAVE A 
CONSTITUTIONAL GUARANTEE TO BE ABLE TO INTERVIEW PEOPLE 
AND, THIRD, IT IS BEYOND MY JURISDICTION. 

MR. YANNY: THE DOCUMENTS WHICH ARE STILL WITHIN THE 
COURT'S JURISDICTION, I WOULD LIKE TO POINT OUT TO THE COURT 
THAT THE COURT WAS QUITE ASTUTE IN POINTING OUT THAT IT IS 
VERY DIFFICULT FOR YOU TO PERHAPS GET, OR FOR ME TO SPECI¬ 
FICALLY SPELL OUT WHICH DOCUMENTS, IF ANY, THAT I MIGHT 
WANT WITH RESPECT TO THE PRESENTATION OF MY OWN DEFENSE 
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SINCE THE FILE IS SEALED AND I DON'T HAVE ACCESS TO IT; 
HOWEVER, IF YOUR HONOR WILL LOOK AT THE EXHIBITS SUBMITTED 
WHICH WERE THE COMPLAINT AND THE ANSWER IN THIS CASE, YOU 
WILL SEE THAT I AM SUED FOR BREACHING MY FIDUCIARY DUTIES 
BY MY FORMER COUNSEL BECAUSE I REPORTEDLY REPRESENTED MR. 
ARMSTRONG VIS-A-VIS THE ORGANIZATION SCIENTOLOGY. 

AND THAT RELATES DIRECTLY TO THIS LAWSUIT. 

NOW, I CAN’T GET INTO THE FILES OF THIS LAW¬ 
SUIT TO SHOW WHAT THIS LAWSUIT WAS ABOUT, TO SHOW HOW I 
DIDN'T REPRESENT MR. ARMSTRONG; I DIDN'T REPRESENT THE 
ORGANIZATION VIS-A-VIS MR. ARMSTRONG; TO EXPLAIN THAT WHICH 
THEY HAVE ALREADY PUT INTO EVIDENCE IN THE YANNY I, WHICH 
WERE THE BILLS WITH RESPECT TO MY WORK FOR SCIENTOLOGY AND 
WHAT ALL OF THAT MEANT; BECAUSE I DON’T HAVE THOSE FILES, 
THAT IS NOT AVAILABLE TO ME. 

THE COURT: IS SOMEBODY CHARGING YOU WITH REPRESENTING 

MR. ARMSTRONG IN THIS CASE? 

MR. YANNY: IF YOU TAKE A LOOK AT THE COMPLAINT, YOUR 
HONOR, WHICH I HAVE SUBMITTED, IT IS AN EXHIBIT; I AM 
CHARGED WITH REPRESENTING MR. ARMSTRONG. 

THE COURT: IN THIS CASE? 

MR. DRESCHER: ABSOLUTELY NOT, YOUR HONOR. 

MR. YANNY: I AM PERSONALLY CHARGED WITH REPRESENTING 
MR. ARMSTRONG VIS-A-VIS THIS ORGANIZATION. 

MR. DRESCHER: BUT NOT THIS CASE. THAT WAS THE COURT’S 
QUESTION. 

THE COURT: WHICH PARAGRAPH, MR. YANNY? 


MR. YANNY: 


I DON'T HAVE IT IN FRONT OF ME 
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MR. 

DRESCHER: YOU TOLD HIM IT WAS THIS CASE. WHY 

DON’T YOU 

TELL HIM WHERE IT SAYS THAT? 

MR. 

YANNY: ANOTHER THING, MY FILE WAS STOLEN A FEW 


NIGHTS AGO. 


MR. 

DRESCHER: MR. YANNY HAS A CASE IN FRONT OF JUDGE 

CARDENAS. 

THE SUBJECT MATTER OF THAT LAWSUIT BEGAN IN THE 

SUMMER OF 

1991 WHEN IT WAS FOUND THAT MR. YANNY, WHO WAS 

PAID $2.1 

MILLION TO REPRESENT THE CHURCH AND HE IS NOW 


REPRESENTING AZNARAN. HE IS ENJOINED FROM REPRESENTING THEM 
DIRECTLY OR INDIRECTLY. 

HE ADMITTED IN MR. ARMSTRONG’S PRESENCE TO 
ANOTHER CHURCH COUNSEL THAT HE WAS REPRESENTING HIM, 

ALTHOUGH HE SAYS IT IS MATTERS UNRELATED TO THE CHURCH. 


STILL, IT 

IS 1990, 1991 -- 

THE 

COURT: UNLESS YOU CAN SHOW SOME ALLEGATION IN THE 

COMPLAINT 

AGAINST YOU THAT WOULD GIVE RISE TO THE RELEVANCE 


OF ANY MATERIAL IN THIS SEALED FILE, I THINK I MUST DENY 
THIS MOTION. 


MR . 

YANNY: I MAY HAVE — 

MR. 

DRESCHER: LET ME ADD THE FOLLOWING BECAUSE IT IS 

PERTINENT 

TO THE COURT’S QUESTION TO MR. YANNY. 

THE ARMSTRONG CASE WAS SEALED MANY YEARS AGO. 

MR. YANNY 

IS NOW UNDER AN INJUNCTION ISSUED BY JUDGE 


CARDENAS CONCERNING THE CASE THAT IS BEFORE JUDGE CARDENAS 
ARISING FROM ACTIVITIES THIS YEAR, JUNE, JULY OF THIS YEAR. 
AT WORST, IT GOES BACK TO THE SUMMER OF 1990 WHEN JUDGE 
CARDENAS ENTERED HIS JUDGMENT IN THE YANNY I CASES. 


THESE JUDGMENTS WERE SEALED IN 1985. THEY CAN 
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HAVE NOTHING TO DO WITH THAT WHICH STARTED A YEAR AGO AT 
MOST, MORE LIKELY SIX MONTHS AGO. THEY SIMPLY CAN’T. 

THERE IS ONE OTHER POINT THAT IS CORRELARY TO 
IT BECAUSE YOUR HONOR MENTIONED THE CORYDON MATTER THIS 
MORNING IN WHICH CORYDON, REPRESENTED BY MISS PLEVIN, SOUGHT 
TO HAVE ACCESS TO SEALED FILES IN THIS CASE; GOT LIMITED 
ACCESS ON A LIMITED BASIS. 

THAT WAS AFFIRMED. BUT BEFORE THE COURT EVER 
DID ANYTHING WITH REGARD TO THAT, THERE WAS A RELEVANCE 
SHOWING THAT WAS REQUIRED; IN FACT, THE COURT REQUIRED THAT 
THE RELEVANCE OF THE DOCUMENTS TO MR. CORYDON BE FOUND BY 
THE JUDGE IN THE CORYDON CASE. 

JUST AS HE HAS DONE THROUGHOUT, MR. YANNY 
IS TRYING TO MAKE AN END RUN AROUND JUDGE CARDENAS. THE 
RELEVANCE OF WHATEVER MR. YANNY SEEKS IS REVELANT IN THAT 
CASE. 

IT IS JUDGE CARDENAS WHO KNOWS THE FACTS. 

IT IS JUDGE CARDENAS WHO UNDERSTANDS THE INJUNCTION AND HE 
UNDERSTANDS THE CLAIMS. 

THE COURT: IN THE CORYDON MATTER THERE WAS A 

POSSIBLE PRIVILEGE. AND I DECIDED THAT THE JUDGE IN THE 
CORYDON CASE SHOULD DECIDE WHETHER OR NOT IT WAS DISCOVERABLE. 
AND I SAID IT WAS DISCOVERABLE; THEN IT WAS UNSEALED. 

MR. DRESCHER: RELEVANCE UNDER THE LIMITED PURPOSE -- 

THE COURT: RELEVANCE IS TOO NARROW. THAT GOES TO THE 
NCS TAPES. 

MR. YANNY: YOUR HONOR, THE FACT OF THE MATTER IS I 
AM ACCUSED OF REPRESENTING MR. ARMSTRONG. THERE IS NO 
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SPECIFIC REFERENCE VIS-A-VIS THIS ORGANIZATION. THE ONLY 
LITIGATION I KNOW OF BETWEEN GERALD ARMSTRONG AND THIS 
ORGANIZATION WAS BEFORE THIS GOOD COURT ON THIS GOOD DAY AND 
THE APPEAL THAT WAS TAKEN THEREFROM. 

I CANNOT DEFEND MYSELF ADEQUATELY UNLESS I 
GET ACCESS TO THOSE FILES. 

THERE IS NO RECITATION OF WHICH CASE IN THIS 
COMPLAINT. IF THEY WANT TO DRAFT IT THAT WAY, THAT IS THEIR 
PROBLEM. 

YOUR HONOR, I AM ACCUSED OF REPRESENTING 
GERALD ARMSTRONG — 

THE COURT: WHAT PARAGRAPH? 

MR. YANNY: BEGINNING WITH THE — WELL, THE FIRST 
CAUSE OF ACTION, IT SAYS, "LOS ANGELES SUPERIOR COURT C4 -- " 

THE COURT: PLEASE, DON’T SAY ANOTHER WORD. 

WHAT PARAGRAPH? 

MR. YANNY: PARAGRAPH 16, " ... YANNY WAS ACTUALLY 
ENGAGED IN LITIGATION IN THE MATTER OF THE CHURCH OF 
SCIENTOLOGY V. GERALD ARMSTRONG CASE NO. C42153." 

THE FACT OF THE MATTER, YOUR HONOR, IS I NEVER 

DID, 

THERE IS ONLY ONE WAY TO DISPROVE THE FACT 
THAT THEY HAVE PUT IN ISSUE AND THAT IS TO GET INTO THOSE 
FILES. 

THEY HAVE CHALLENGED ME AND DEMURRED TO A 
CROSS-COMPLAINT THAT I HAVE FILED WHICH PUTS IN ISSUE WHO 
CONTROLS THE ORGANIZATION. 

THE COURT: WAIT A MINUTE. 
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WELL, DO YOU ALLEGE THAT HR. YANNY REPRESENTED 
THE CHURCH IN THIS CASE C420153? 

MR. DRESCHER: WHAT PARAGRAPH IS THAT? 

MR. YANNY: 16. 

THIS IS A VERIFIED COMPLAINT, YOUR HONOR. 

THIS IS A VERIFIED COMPLAINT BY THREE PARTIES. 

MR. DRESCHER: THERE'S NOTHING IN THIS PARAGRAPH THAT 

SAYS MR. YANNY WAS COUNSEL OF RECORD OR ANYTHING OF THAT 
NATURE. IT IS AN ALLEGATION OF FACT THAT PART OF THE TIME 
PERIOD IN WHICH THIS CASE WAS ORIGINALLY PENDING BEFORE 
JUDGE BRECKENRIDGE, MR. YANNY WAS REPRESENTING AT LEAST ONE 
OF THE CHURCHES; THE POINT BEING — 

MR. YANNY: EXCUSE ME — 

MR. DRESCHER: -- NOT AS COUNSEL OF RECORD, BUT AS A 

LAWYER. 

THE COURT: IT DOESN'T EXCLUDE THAT. 

MR. DRESCHER: MR. YANNY KNOWS FULL WELL HIS ROLE AND 

HE KNOWS FULL WELL HE IS TRYING TO END RUN JUDGE CARDENAS. 

LET ME GIVE YOU A LITTLE VIGNETTE — 

THE COURT: IF YOU WOULD LIKE, I WILL UNSEAL THE 
RECORD TO THE EXTENT JUDGE CARDENAS FINDS IT DISCOVERABLE 
IN HIS CASE. 

MR. DRESCHER: THAT IS FINE. 

MR. YANNY:^ I MIGHT ALSO MAKE A POINT: THESE PEOPLE 

i 

HAVE IN DEPOSITION -- REVEREND FORNADAY, WHO IS SITTING 
RIGHT OVER THERE, TESTIFIED THAT ONE OF THE THINGS THAT I 
DID TO BREACH MY FIDUCIARY DUTY TO MY FORMER CLIENT WAS TO 


TELL JERRY ARMSTRONG ABOUT FAIR GAME. THE FILE IS NECESSARY 
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THE COURT: YOU WILL HAVE TO CONVINCE JUDGE CARDENAS 
AS TO ITS DISCOVERABILITY. 

WE'LL REFASHION THIS MOTION. IT IS A MOTION 
FOR LEAVE TO OBTAIN ACCESS TO THE SEALED FILES HEREIN. 

THE MOTION IS GRANTED TO THE EXTENT THAT JUDGE 
CARDENAS DETERMINES INFORMATION IN THE SEALED FILES IS 
DISCOVERABLE BY MR. YANNY IN CASE NO. BC033035. 

AND IF SUCH IS DISCOVERABLE, IT WILL BE ON THE 
SAME TERMS AND CONDITIONS AS TO ANY UNSEALED PORTIONS. IT 
IS SUBJECT TO THE SAME TERMS AND CONDITIONS OF THE DIVISION 
III OPINION. AND RESPONDING PARTY MAY SUBMIT AN ORDER 
SETTING THAT FORTH. 

WE ARE NOW POTENTIALLY ADDING TO A LITTLE BIT 
MORE UNCONFIDENTIALITY. AND I MIGHT SEE FOUR OR FIVE MORE 
OF THESE. 

MR. DRESCHER: IN THAT REGARD, THE COURT WILL MAKE 

AVAILABLE TO JUDGE CARDENAS THE SEALED DOCUMENTS? 

THE COURT: IF JUDGE CARDENAS WANTS THEM. THAT IS 

ANOTHER QUESTION. IF JUDGE CARDENAS FEELS HE NEEDS TO LOOK 
AT THE FILE IN ORDER TO MAKE A DETERMINATION, HE CAN, 
CERTAINLY, GET THAT DONE. IF HE WANTS TO HAVE A SPECIFIC 
ORDER, HE'LL DO IT. I THINK HE HAS AS MUCH POWER AS I DO, 

BUT MAYBE NOT IN THIS FILE. 

NORMALLY DISCOVERABILITY IS NOT — YOU DON'T 
HAVE TO LOOK AT EVERYTHING; YOU CAN MAKE A DISCOVERY ORDER 
BASED UPON THE STANDARD OF DISCOVERY. AND IN THIS CASE IT 
SHOULD BE FAIRLY EASY BECAUSE IF THERE IS A CONTESTED ISSUE 
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AS TO WHETHER YANNY REPRESENTED THE CHURCH IN THIS CASE, 
UNLESS IT CAN BE LIMITED SOMEHOW THAT HE WASN'T OF RECORD, 

IT IS GOING TO BE DISCOVERABLE. 

MR. YANNY: IF IT IS LIMITED, I DID NOT APPEAR AS 
COUNSEL IN THIS CASE. THEY MADE THE ALLEGATION THAT I 
REPRESENTED HIM VIS-A-VIS THIS CASE. 

MR. DRESCHER: I RAISE THE QUESTION FOR ONLY PROCEDURAL 
REASONS, YOUR HONOR. I AM SORRY IT SPANNED BEYOND THAT. 

THE COURT: I THINK THE ORDER WILL STAND AS MADE. YOU 

MAY SUBMIT AN APPROPRIATE ORDER. 

MR. YANNY: THANK YOU. 

THE COURT: IN EACH CASE MOVING PARTY TO GIVE NOTICE. 


(CONCLUSION OF PROCEEDINGS.) 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF LOS ANGELES 


DEPARTMENT NO. 56 


CHURCH OF SCIENTOLOGY OF 
CALIFORNIA, 


HON. BRUCE R. GEERNAERT, JUDGE 


PLAINTIFF, 


VS , 


GERALD ARMSTRONG, 

DEFENDANT. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


CASE NO. C 420 153 
REPORTER’S CERTIFICATE 


STATE OF CALIFORNIA 


COUNTY OF LOS ANGELES 


) 

) 

) 


SS 


I, HERBERT CANNON, OFFICIAL REPORTER OF THE SUPERIOR 
COURT OF THE STATE OF CALIFORNIA, FOR THE COUNTY OF LOS 
ANGELES, DO HEREBY CERTIFY THAT THE FOREGOING PAGES, 1 
THROUGH 77, COMPRISE A TRUE AND CORRECT TRANSCRIPT OF THE 
PROCEEDINGS HELD IN THE ABOVE-ENTITLED MATTER ON DECEMBER 
23, 1991. 

DATED THIS 6TH DAY OF JANUARY, 1992. 
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SUITE 800 

550 WEST "C” STREET 
SAN DIEGO, CALIFORNIA 92101 
TELEPHONE (619) 233-1006 

ORANGE COUNTY OFFICE 
SUITE 1400 

650 town center DRIVE 
center tower building 

COSTA MESA, CALIFORNIA 92626 
TELEPHONE (714) 545-920C 


Graham E. Berry 

DIRECT DIAL (213) 680 5007 


A MRTNCnSHO INCLUDING WK)rM»lONAL CORPORATIONS 

LAWYERS 
SUITE 1200 

221 NORTH FIGUEROA STREET 
LOS ANGELES, CALIFORNIA 90012 
TELEPHONE (213) 250*1600 
TELEX: 194508 
FACSIMILES: 

LOS ANGELES: (213) 250*7900 
SAN DIEGO: (619) 233-8627 
SAN FRANCISCO: (415) 434*0882 
ORANGE COUNTY: (714) 850*1030 
SAN BERNARDINO: (714)387-1138 

February 28, 1992 


SAN FRANCISCO OFFICE 
SUITE 1900 

601 CALIFORNIA STREET 
SAN FRANCISCO, CALIFORNIA 94108 
TELEPHONE (415) 362*2580 

INLAND EMPIRE OFFICE 
TRI-CITY CORPORATE CENTRE 
SUITE 650 

650 EAST HOSPITALITY LANE 
SAN BERNARDINO, CALIFORNIA 92408 
TELEPHONE (714) 387*1130 


BY TELECOPIER 


Laurie J. Bartilson, Esq. 

Bowles & Moxon 

6255 Sunset Blvd., # 2000 

Los Angeles, California 90028 

Re: Religious Technology Center, et al. 

v. Joseph A. Yannv. et al. 

Dear Ms. Bartilson: 

When you unilaterally terminated our telephone conversation 
this afternoon, by hanging up on me, you prevented me from making 
a request that would avoid our complaint in intervention. 
Accordingly, I now make that request in writing. 

We hereby request that you relieve Gerald Armstrong of the 
restrictive provisions of the Armstrong settlement agreement and 
permit him to provide assistance to defendants in Yar.ny II 
Otherwise, we have no alternative but to challenge certain of 
those restrictive provisions as being void as against public 
policy. 

If you are agreeable to our request, please advise me by 
9:00 a.m. Monday morning. Otherwise we shall have no alternative 
but to proceed with our application to either intervene, or file 
an amicus curie brief, in the Armstrong case opposing the 
injunctive relief sought therein to the extent it adversely 
affects defendants in Yanny II. 


Very truly yours, 




_ r. 'jSf-V 

Graham E. Berry of 
LEWIS, D 7 AMATO, BRISBOIS/& 


BISGAARD 


GEB/mlb 
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ATTORNEYS at law 
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TELECOPIER (213) 662-6419 


February 28, 1992 


HELENA M KOBRIN 
a w SO aDm« t U0 ^aOR'Ca 
WILLIAM D KATZ 

OP COUNSEL 
IE ANNE M r.AVlCAN 

MARCELLO M 01 MAU'RO 
KAREN L BROWN 


Graham Berry 
Jay Patel 

Lewis D'Amato Brisbois & Bisgaard 
221 N. Figueroa St. 

Suite 1200 

Los Angeles, CA 90012 


BY TELEFAX AND U.8.MAIL 

Re: RTC, et al. v. Yanny, et al. 

Case No. BC033035 


Gentlemen: 

This will confirm that at 5:00 p.m. on this date, you called 
to inform me that you intended to intervene, on behalf of Joseph 
Yanny, in a breach of contract action filed by Church of 
Scientology International in Marin County, California in which 
the sole defendant is Gerald Armstrong. You further demanded 
that i agree to permit Mr. Yanny's motion to be heard on 
shortened time - at the same time as a motion for preliminary 
injunction which has been pending for nearly 30 days. You stated 
that if I did not agree to have Mr. Yanny's specious intervention 
motion heard on March 6, the date of the hearing on the 
preliminary injunction motion, you would proceed ex oarte before 
the Marin Court on Monday, March 2, at 2:00 p.m. 

My response was this: Yanny's motion is specious and a 
further breach of his fiduciary duties to plaintiffs and of the 
preliminary injunction currently in effect in this case. I asked 
you to proceed on Tuesday, so that I could be present for your 
motion and for Mr. Yanny's deposition, which (co-incidentally), I 
told Mr. Berry this morning that I would be taking. You refused 
to change the date. I then told you that despite the depositions 
which your colleague, Mr. Greene, has noticed for that date in 
the Armstrong matter, and despite the deposition of Mr. Yanny in 
this case, which will go forward, someone from my office will be 
in the Marin County courthouse in order to defend your frivolous 
application and seek sanctions. This is your written notice that 
I intend to so proceed. 








Graham E. Berry 
February 18, 1992 
Page 2 

I expect to have any papers which you hope to present to the 
court in Marin faxed to my office no later than 12:00 on Sunday, 
March l. In addition, I expect you to provide me with the 
courtesy of telling me immediately in which courtroom in Marin 
you intend to proceed with your improperly noticed ex parte 
application. 


Sincerely, 

Laurie J. BaTtiTson 




LJB: mfh 

cc: William T. Drescher 
John J. Quinn 
Andrew Wilson 
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TELEPHONE (619) 233*1006 

ORANGE COUNTY OFFICE 

suite 1^00 

650 TOWN CENTER DRIVE 
CENTER TOWER BUILDING 
COSTA MESA, CALIFORNIA 92626 
TELEPHONE (7l4) 545*9200 


Graham E. Berry 

D'RECT DIAL (213) 660*5007 


A PARTNERSHIP INCLUDING RNROPCSSiONAL CO*»R»O«ATi0NS 

LAWYERS 
SUITE 1200 

221 NORTH FIGUEROA STREET 
LOS ANGELES, CALIFORNIA 90012 
TELEPHONE (213) 250-1800 
TELEX: 194508 
FACSIMILES: 

LOS ANGELES: (213) 250-7900 
SAN DIEGO: (619) 233-8627 
SAN FRANCISCO: (415) 434-0882 
ORANGE COUNTY: (714) 850-1030 
SAN BERNARDINO: (714) 387-1138 


SAN FRANCISCO OFFICE 
SUITE 1900 

601 CALIFORNIA STREET 
SAN FRANCISCO, CALIFORNIA 94108 
TELEPHONE (415) 362-2580 

INLAND EMPIRE OFFICE 
TRI-CITY CORPORATE CENTRE 
SUITE 650 

650 EAST HOSPITALITY LANE 
SAN BERNARDINO, CALIFORNIA 92408 
TELEPHONE (714) 387-1130 


March 1, 1992 


VIA TELECOPY (213) 662-6419 


Laurie J. Bartilson, Esq. 

Bowles & Moxon 

6255 Sunset Boulevard 

Suite 2000 

Hollywood, CA 90028 

Re: RTC. et. al. v. Yannv. et. al. 

Case No. BC 003 005 

Dear Ms. Bartilson: 

I refer to your letter dated February 28, 1992 and would be 
grateful if you would stop making misrepresentations of fact. 

On Friday morning, February 28, 1992, you told Judge Thomas A. 
Johnson (in Yanny II) that the Armstrong settlement agreement (in 
Armstrong I) was under court seal in Marin County in Armstrong II. 
Subsequently I learned that this was not true. 

Then, on Friday evening February 28, 1992, you write to me 

saying I "demanded" you shorten time, etc. This is another blatant 
misrepresentation. 

You surely recall we telephoned you at least twice late Friday 
afternoon regarding our ex parte application. You requested that 
the ex parte application be delayed. At that time we suggested 
that the ex parte would be unnecessary if you stipulated to either 
shorten time or continue the preliminary injunction hearing so that 
we could intervene by regular noticed motion and still be heard on 
the issuance of the preliminary injunction. It was then that you 
simply shrieked that you would "have someone there" and slammed the 
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telephone receiver in my ear. I resent you trying to lay an untrue 
paper trail that wrongly says I "demanded" this and "stated" that. 
Furthermore, we did offer to change the date for your convenience 
as indicated above. 

Whether our Motion to Intervene is "specious" will be 
determined by the court, not by you. However, if you continue to 
seek sanctions every single time we do something which you 
interpret as being adverse to Scientology, you run the risk that 
your sanctions requests will not be taken seriously. In that 
regard we remind you that a C.C.P. Section 128.5 request is itself 
subject to possible sanctions. 

Furthermore, if you hadn't flown into a rage shrieking that we 
were going to destroy your position in the Armstrong II case before 
saying you would "have someone there" and slamming the telephone 
down in my ear, I would have told you that our ex parte application 
would be submitted to Hon. Michael B. Duff icy in Department four of 
Marin County Superior Court. 


Very truly yours, 



GRAHAM E. BERRY of / 

LEWIS, D' AMATO BRISBOts AND BISGAARD 


0 


GEB:emp 


cc: Andrew Wilson, Esq. 


Ford Green, Esq. 
Joseph Yanny, Esq. 
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John j. Quinn 
QUINN, KULLY AND MORROW 
520 S. Grand Ave., 8th Floor 
Los Angeles, CA 90071 
(213) 622-0300 

Attorneys for Plaintiff 

CHURCH OF SCIENTOLOGY INTERNATIONAL 

William T. Drescher 
23679 Calabasas Road, Suite 338 
Calabasas, CA 91302 
(818) 591-0039 

Attorney for Plaintiff 
RELIGIOUS TECHNOLOGY CENTER 

Laurie J. Bartilson 
Helena K. Kobrin 
BOWLES & MOXON 

6255 Sunset Blvd., Suite 2000 
Los Anceles, CA 90028 
(213) 661-4030 

Attorneys for Plaintiff 

CHURCH OF SCIENTOLOGY OF CALIFORNIA 
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SUPERIOR COURT FOR THE STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 


RELIGIOUS TECHNOLOGY CENTER, ) 

A California Non-Profit Religious ) 

Corporation? CHURCH OF SCIENTOLOGY ) 

INTERNATIONAL, a California ) 

Non-Profit Religious Corporation? ) 

and CHURCH OF SCIENTOLOGY OF ) 

CALIFORNIA, a California ) 

Non-Profit Religious Corporation, ) 

) 

Plaintiffs, ) 

) 

vs. ) 

) 

JOSEPH A. YANNY, an individual? ) 

JOSEPH A. YANNY, a professional Lav ) 

Corporation and DOES 1 THROUGH 25 ) 

inclusive, ) 

) 

Defendants. ) 

_ ) 


NO. 

VERIFIED COMPLAINT FOR 
DAMAGES AND FOR 
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Plaintiffs RELIGIOUS TECHNOLOGY -CENTER, CHURCH OF 
SCIENTOLOGY INTERNATIONAL and CHURCH OF SCIENTOLOGY OF 


CALIFORNIA, for their Verified Complaint against defendants, 
JOSEPH A. YANNY and JOSEPH A. YANNY, A PROFESSIONAL LAW 
CORPORATION, allege as follows: 

1. This action arises from direct, overt, and intentional 
breaches by defendants of the perpetual duties of loyalty and 
confidentiality which a member of the Bar of the State of 
California owes as fiduciary obligations to his former clients. 
Since entry of judgment in Religious Technology Center, et al. 
v. Joseph A. Yanr.v. et al. . Los Angeles Superior Court Case 

No. C 690 211, on February 28, 1991, defendants have flagrantly 
violated those fiduciary duties by openly assuming 
representation, as counsel of record and otherwise, of clients 
in legal matters in a manner that directly contravenes 
plaintiffs' statutory rights. By this action, plaintiffs seek 
to enjoin their former counsel from committing further 
breaches of his ongoing fiduciary duties and to obtain damages 
for those breaches which he has committed, as is further alleged 
with particularity herein. 

THE PARTIES 

2. Plaintiff RELIGIOUS TECHNOLOGY CENTER (**RTC W ) is, and 
at all relevant times was, a not-for-profit religious 
corporation organized and existing under the laws of the State 
of California with its principal office in Los Angeles, 
California. 

3. Plaintiff CHURCH OF SCIENTOLOGY INTERNATIONAL ("CSI") 
is, and at all relevant times was, a California not-for-profit 
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religious corporation organized and existing under the lavs of 
the State of California with its principal office in Los 
Angeles, California. 

4. Plaintiff CHURCH OF SCIENTOLOGY OF CALIFORNIA ("CSC") 
is, and at all relevant times was, a California not-for-profit 
religious corporation organized and existing under the lavs 

of the State of California with its principal office in Los 
Angeles, California. 

5. Defendant JOSEPH A. YANNY is, and at all relevant 
times was, an attorney licensed to practice lav in the State of 
California. Yanny is a resident of Hermosa Beach, California. 

6. Defendant JOSEPH A. YANNY, A PROFESSIONAL LAW 
CORPORATION is, and at all relevant times was, a professional 
corporation organized and existing under the lavs of the State 
of California, with its principal office in Los Angeles, 
California. Defendants JOSEPH A. YANNY and JOSEPH A. YANNY, A 
PROFESSIONAL LAW CORPORATION, shall hereinafter be referred to 
collectively as "Yanny." 

7. Plaintiffs are ignorant of the names and capacities of 
the defendants identified as DOES 1 through 25, inclusive, and 
thus brings suit against those defendants by those fictitious 
names. Plaintiffs will seek leave of Court to amend this 
Complaint to include those defendants by their true names upon 
the ascertainment of their true names and capacities, and their 
responsibility for the conduct alleged herein. 

DEFENDANTS * HISTORY AS PLAINTIFFS* COUNSEL 

8. Yanny formerly represented and appeared as counsel of 
record for the plaintiffs in a number of litigation matters. 
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including, El ious Technology Center, al. v. "Scott, 
et al. and Religious Technology Cen ter, et al. v. 

Wollersheim. et al. . (United States District Court for the 
Central District of California, Civil Action Nos. 85-711 and 
85-7197 JMI(Bx)) (hereinafter " RTC v. Scott ")? gfrurch_o£ . 
Scientology International, et al. v. The Elmira Mission 9f 

the Church of Scientology, et al. . (United States District 
Court for the Western District of New York, Civil Action No. 
85-0412(T), and United States Court of Appeals for the Second 
Circuit No., 85-7693); Church of Scientolocrv of Callfprala 
V. David Jordan, et al. . Superior Court of the State of 
California for the County of Los Angeles, No. C 538 049; and 
Clav Eberle. et al. v. Church of Scientology of 
California . Superior Court of the State of California for the 
County of Los Angeles, No. NCC 16648G. 

9. Yanny represented RTC, CSI and CSC, as their attorney, 
extensively often approaching a full-time basis, for 
approximately four years, between 1983 and 1987. 

Indeed, Yanny has testified under oath to the extensive and 
in-depth character of the responsibilities he assumed as legal 
counsel for plaintiffs, characterizing his various duties and 
responsibilities as follows; 

(a) "[T]o control and oversee all of the litigation that 
involved Scientology any place in the world ..." 

(b) "I also oversaw the administrative side, what they call 
the transactional side of their legal business where they enter 
agreements with franchises or mission holders, depending on 
where they were located;" 
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Tc) "1 oversaw prosecution of trademark applications all 
over the world, United States, foreign countries. I reviewed 
all of those things; 

(d) "I was also to, if there were any flaps, as they were 
called, any problems that arose, I was usually broached on what 
the problem was, what was expected, and asked for solutions to 
those types of things ..." 

10. Throughout his legal representation of plaintiffs, 
Yanny was regularly called upon by his clients to provide 
advice, counsel, assistance, and judgment as a lawyer with 
respect to litigation, transactional, and intellectual property 
matters irrespective of whether he actually appeared as counsel 
of record in such matters. As such, and throughout his tenure 
as plaintiff's lawyer, Yanny was privy to and called upon to 
provide, and did provide legal services to plaintiffs on 
essentially all of plaintiffs' legal matters for nearly four 
years. In exchange for the legal services so rendered, as set 
forth in this and in the preceding paragraph of this Complaint, 
Yanny was compensated at an hourly rate, ultimately in a 
cumulative amount in excess of $2 million. 

11. Upon entering into this attorney-client relationship 
with plaintiffs, Yanny assumed all of the fiduciary and ethical 
obligations that are component parts of any attorney—client 
relationship, including, without limitation, the duties of 
loyalty, diligence, fidelity, honesty, and confidentiality. 

Those obligations, by operation of statute, rule and common law, 
embrace the following fiduciary duties, which represent a 
selective, rather than all-inclusive list; 
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(a) to accept no employment adverse to plaintiffs* 
interests in matters substantially related to his 
representation of plaintiffs, either during or after the period 
of the parties' actual attorney-client relationship; and 

(b) to keep all communications and information provided by 
plaintiffs or by plaintiffs' agents and employees in the cause 
of the representation inviolate and confidential, both during 
and after the period of the parties' actual attorney-client 
relationship. 

12. During the course of Yanny's legal representation of 
plaintiffs, and in reliance upon the fiduciary obligations of 
fidelity, loyalty, and confidentiality inherent in the 
attorney-client relationship, plaintiffs divulged 
extensive strategic, confidential, and proprietary information 
to Yanny in the course of seeking and receiving legal advice 
from Yanny. Information so divulged included, but was not 
limited to, offensive and defensive legal strategies and 
approaches to various and recurring legal claims; non-public, 
financial information; confidential religious and scriptural 
information, and various other confidential and proprietary 
information that plaintiffs divulged to Yanny so that he could 
perform competently as plaintiffs' legal counsel in the many 
legal areas for which he had responsibility. 

13. Yanny represented RTC, CSI, and CSC in several 
lawsuits brought by former Scientologists in which those persons 
sought recovery from plaintiffs or some of them upon theories of 
fraud and intentional infliction of emotional distress. Yanny 
was: (a) closely involved in the formulation and refinement of 
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legal strategies employed by plaintiffs to defendant against 
such baseless claims; and b) routinely involved in, and called 
upon to develop solutions for various legal issues, at 
periodical attorney-client conferences in which counsel 
representing Scientology churches discussed pending litigation, 
legal strategies and the strengths and potential weaknesses of 
the Scientology position in the various matters. 

14. The attorney-client relationship between plaintiffs 
and Yanny was terminated in or about December, 1987, although 
by his failure to execute the appropriate Judicial Council 
forms, Yanny remained counsel of record for CSC in two cases 
thereafter. 

15. Since on or about June 28, 1991, Yanny has appeared 
as counsel of record for Vicki and Richard Aznaran in an action 
being prosecuted by the Aznarans against RTC, CSI and others, 
entitled, Vicki Aznaran et al vs. Church of Scientology of 
California . and assigned case number C 88-1786 JMI (Ex) by the 


United States District Court for the Central District of 

California ("the Aznaran case.") During the pendency of an 

earlier action in this Court entitled Religious Technology 

Center et al. v. Joseph A. Yannv et al. . case number C 690 

211 (" Yannv 1" ). Yanny was enjoined pendente llte from 

* 

representing or providing legal counsel to the Aznarans in the 
Aznaran case. That provisional relief was lifted uporf^itry of 

r, 

final judgment by this Court in Yannv 1 on February 1991. 
Like a number of substantially similar cases described in the 
preceding paragraph of this Complaint, the Aznaran case is one 
in which ex-Scientologists have sued these plaintiffs upon 
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1 

theories of fraud and emotional distress. A motion to 

2 

disqualify Yannv from representing the Aznarans in the Aznaran 

3 

case is presently pending in that case. 

4 

16. During the time in which Yanny was plaintiff's 

5 

counsel, plaintiffs were actively engaged in litigation in the 

6 

matter of Church of Scientology of California v, Gerald 

7 

Armstrong. Los Angeles Superior Court Casa Kunber C a?n 

8 

California Court of Appeal Case Number B 038 975. 

9 

Yanny's legal advice and counsel were sought and obtained 

10 

by plaintiffs with respect to Gerald Armstrong, including the 

11 

Armstrong case, settlement negotiations relating to It, r*r*-ial 

12 

settlement thereof, and the appeal therefrom. Yanny also was 

13 

fully briefed upon, and his legal advice was sought and 

14 

obtained by plaintiffs concerning the ongoing disputes between 

15 

Armstrong and plaintiffs and the strategies to be employed by 

16 

plaintiffs in dealing with those disputes. On July 15, 1991, 

17 

Yanny and Armstrong informed a partner of the law firm 

18 

representing CSC in this action that Yanny was now Armstrong's 

19 

lawyer. 

20 

FIRST CAUSE OF ACTION 

21 

(Against all Defendants for Breach of Fiduciary Duty) 

22 

17. RTC, CSI and CSC repeat, reallege and incorporate 

23 

herein by this reference each and every allegation contained in 

24 

paragraphs 1 through 16, inclusive, of this complaint. 

25 

18. On April 1, 1988, Vicki Aznaran, the former president 

26 

of RTC, and her husband, Richard Aznaran, a former employee of 

27 

/// 

28 

/// 
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CSI,--filed tutf Aznaran mas eY~~in "which ~they seek damages from 
plaintiffs upon theories that include fraud and emotional 
distress. The Aznaran case raises many issues which are 
substantially related to matters concerning which Yanny 
represented plaintiffs, in particular, but without . ; 

limitation, the counterclaims against RTC, CSI and CSC in 
RTC v. Scott, in which Yanny served as lead counsel for 
plaintiffs. 

19. The Aznaran case was initially filed on the 
Aznarans' behalf by Barry Van Sickle, an attorney whom Yanny 
located for the Aznarans and who also represented Yanny in 
Yanny 1 in this Court. Mr. Van Sickle was disqualified by the 
Court in the Aznaran case because he was "an extension of 
Joseph Yanny 's continuing involvement in [the Aznaran ease l." 
which the Court found to be improper. The Aznarans then 
employed another counsel to represent them in that case until 
June, 1991, when they discharged him. 

20. On Friday, June 28, 1991, counsel for CSI, John J. 
Quinn, received a telephone call from Yanny. In that call, 

Yanny stated that he intended to substitute into the Aznaran 
case as counsel for the Aznarans, and requested that Mr. Quinn 
agree to an extension of "45 to 60 days" to oppose a pending 
summary judgment motion. Mr. Quinn informed Yanny that he 
considered Yanny's proposed representation of the Aznarans to be 
outrageous and improper, and informed Yanny that he would 
consult with his client and with co—counsel before agreeing to 
anything. 

21. When, on Monday, July 1, 1991, Mr. Quinn informed 
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Yanny that he still considered Yanny's proposed representation 
unethical, and that neither he nor any or these plaintiffs would 
agree to any such extension to permit Yanny to come into the 
case, Yanny informed Mr. Quinn that he had already requested 
and obtained the Aznaran Court's permission to represent the 
Aznarans on an ££ parte basis, without notice to any of the 
opposing parties. 

On July 2, 1991, Mr. Quinn checked with the clerk of the 
Aznaran Court and found that the Court apparently signed 
Yanny's substitution on or about June 28, 1991. 

22. Counsel for RTC and CSI in that case promptly 
prepared and, on July 3, 1991, filed, a motion to disqualify 
Joseph Yanny from representing the Aznarans in the Aznaran 
case. That motion is now pending. 

23. While that motion to disqualify has been pending, 

Yanny has filed several papers in the Aznaran case on behalf 

of the Aznarans, made overtures to counsel for RTC, CSI, Church 
of Spiritual Technology ("CST") and Author Services, Inc. 

("ASI") indicating a desire to discuss settlement on behalf of 
the Aznarans, and otherwise conducted himself as the Aznarans' 

i 

counsel both of record and in fact. 

24. As an attorney with a long-term, broad ranging 
professional relationship with RTC, CSI, and CSC, Yanny owes a 
fiduciary duty to RTC, CSI, and CSC that persists beyond the 
termination of that relationship, in the seme manner that all 
attorneys owe such a duty to all of their clients, present and 
former. That fiduciary duty creates obligations of the utmost 
loyalty and confidentiality and the duty not to compromise the 
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interest of the former client. 


25. Since at least June of 1991, Yanny has breached and 
continues to breach his fiduciary duty to RTC, CSI, and CSC in 
the manner and through the conduct set forth in this Complaint 
in that Yanny, among other things: 

(a) Counseled, advised, and otherwise provided legal 
services to the Aznarans, who are persons with interests 
adverse to plaintiffs in a matter substantially related to 
matters in which Yanny formerly represented plaintiffs? 

(b) Undertook direct representation of the Aznarans 
againsr RTC, CSI, and other Scientology-affiliated 
organizations as counsel of record in the Aznaran case in 
direct violation of the fiduciary duty of loyalty that is 
perpetual and sacrosanct with respect to a lawyer’s former 
clients; and 

(c) Traded upon the attorney-client communications he 
received while serving as plaintiff's lawyer by counseling and 
advising the Aznarans and by serving as their attorney of record 
and in fact, in direct violation of his perpetual fiduciary 
duties of loyalty and confidentiality to his former clients. 

26. As a direct and proximate result of Yanny's 
persistent and continuing breaches of his fiduciary duties, RTC, 
CSI, and CSC have been, are and will continue to be irreparably 
harmed, and unless Yanny and those acting in concert with him 
are temporarily, preliminarily, and permanently enjoined from 
continuing that unlawful conduct, further irreparable injury 
will be caused to RTC, CSI, and CSC. 

27. RTC, CSI, and CSC have already incurred, and continue 
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to incur, damages as a direct and proximate result of Yanny's 
conduct as alleged in this Complaint. Those damages are not 
presently calculable and will cease only when Yanny is ordered 
to stop his unlawful conduct. In no event, however, are they 
less than $1,000,000.00. Consequently, plaintiffs seek 
compensatory damages according to proof. 

23. Yanny's conduct is both oppressive and malicious and 
has been undertaken for the express purpose of injuring 
plaintiffs, his former clients. Accordingly, plaintiffs are 
entitled to punitive and exemplary damages in an amount to be 
determined at trial. 

SECOND CAUSE OF ACTION 

(Against All Defendants for Breach of Fiduciary Duty) 

29. RTC, CSI and CSC repeat, reallege and incorporate 
herein by this reference each and every allegation contained in 
paragraphs 1 through 16, inclusive, of this Complaint. 

30. On July 15, 1991, Yanny and Gerald Armstrong admitted 
to a partner in the law firm representing CSC, Kendrick Moxon, 
that Yanny had now undertaken legal representation of Armstrong. 

31. Yanny knows that Armstrong is presently engaged in 
litigation adverse to plaintiffs, including the appeal of 

the very case in which Yanny's advice and counsel was sought and 
obtained by CSC and by RTC, as alleged in paragraph 16 of this 
Complaint. 

32. As an attorney with a long-term, broad ranging 
professional relationship with RTC, CSI, and CSC, Yanny owes a 
fiduciary duty to RTC, CSI, and CSC that persists beyond the 
termination of that relationship, in the same manner that all 
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attorneys owe such a duty to all of their clients, present and 
former. That fiduciary duty creates obligations of the utmost 
loyalty and confidentiality and the duty not to compromise the 
interest of the former client. 

33. Since at least July of 1991, Yanny has breached-and 
continues to breach his fiduciary duty to RTC, CSI, and CSC in 
the manner and through the conduct set forth in this Complaint 
in that Yanny, among other things: 

(a) Counseled, advised, and otherwise provided legal 
services to Armstrong, who is a person with interests 
adverse to plaintiffs in a matter substantially related 
to matters in which Yanny formerly represented 
plaintiffs; 

(b) Undertook direct representation of Armstrong against 
RTC, CSI, and other Scientology-affiliated organizations in 
direct violation of the fiduciary duty of loyalty that is 
perpetual and sacrosanct with respect to a lawyer's former 
clients; and 

(c) Traded upon the attorney-client communications he 
received while serving as plaintiff's lawyer by counseling and 
advising Armstrong in direct violation of his perpetual 
fiduciary duties of loyalty and confidentiality to his former 
clients. 

34. As a direct and proximate result of Yanny's 
persistent and continuing breaches of his fiduciary duties, RTC 
CSI, and CSC have been, are and will continue to be irreparably 
harmed, and unless Yanny and those acting in concert with him 
are temporarily, preliminarily, and permanently enjoined from 
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continuing that unlawful conduct, further irreparable injury 
will be caused to RTC, CSI, and CSC. 

35. RTC, CSI, and CSC have already incurred, and continue 
to incur, damages as a direct and proximate result of Yanny*s 
conduct as alleged in this Complaint. Those damages are not 
presently calculable and will cease only when Yanny is ordered 
to stop his unlawful conduct. In no event, however, are they 
less than $1,000,000.00. Consequently, plaintiffs seek 
compensatory damages according to proof. 

36. Yanny*s conduct is both oppressive and malicious 
and has been undertaken for the express purpose of injuring 
plaintiffs, his former clients. Accordingly, plaintiffs are 
entitled to punitive and exemplary damages in an amount to be 
determined at trial. 

WHEREFORE, plaintiffs pray for judgment as follows: 

ON THE FIRST CAUSE OF ACTION 

fREGARDING THE AZNARAN5 ) 

1. For a temporary restraining order, preliminary 
injunction and a permanent injunction enjoining Yanny from 
violating the fiduciary duties he owes to plaintiffs as a result 
of their earlier attorney-client relationship. 

2. For compensatory damages according to proof. 

3. For punitive and exemplary damages in a sum to be 
determined at trial. 

ON THE SECOND CAUSE OF ACTION 

fREGARDING ARMSTRONGS 

1. For a temporary restraining order, preliminary 
injunction and a permanent injunction enjoining Yanny from 
violating the fiduciary duties he owes to Plaintiffs as a result 
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of their earlier attorney-client relationship. 

2. For compensatory damages according to proof. 

3. For punitive and exemplary damages in a sum to be 
determined at trial. 

ON ALL CAUSES OF ACTION : 

1. For such other and further relief as the Court may 
deem just and proper. 

DATED: July 18, 1991 Respectfully submitted, 


By:_ /$/ _ 

WILLIAM T. DRESCHER 

Attorney for Plaintiff 
RELIGIOUS TECHNOLOGY CENTER 

John J. Quinn 

QUINN, KULLY AND MORROW 

Attorneys for Plaintiff 
CHURCH OF SCIENTOLOGY 
INTERNATIONAL 

BOWLES & MOXON 
Laurie J. Bartilson 

Attorneys for Plaintiff 
CHURCH OF SCIENTOLOGY OF 
CALIFORNIA 
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I, Warren McShane, am the Secretary of the Religious 
Technology Center, plaintiff in this action. I have 
read the foregoing Verified Complaint for Damages and for 
Temporary, Preliminary and Permanent Injunctive Relief for 
Breach of Fiduciary Duty and know the contents thereof. The 
same is true of my own knowledge, except as to those matters 
which are therein stated on information and belief, and as to 
those matters, I believe them to be true. 

I declare under penalty of perjury that the foregoing is 
true and correct. Executed this ■ ^ th day of July, 1991, at 
Los Angeles, California. 



▼ J •' . » \ 

WARREN MCSHANE 
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' VERIFICATION 


I, Lynn R. Farny, am the Secretary of the Church of 
Scientology International, plaintiff in this action. 1 have 
read the foregoing Verified Complaint for Damages and for 
Temporary, Preliminary and Permanent Injunctive Relief for 
Breach of Fiduciary Duty and know the contents thereof. The 
same is true of my own knowledge, except as to those matters 
which are therein stated on information and belief, and as to 
those matters, I believe them to be true. 

I declare under penalty of perjury that the foregoing is 
true and correct. Executed this /Pth day of July, 1991, at 
Los Angeles, California. 
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OFFICE OF THE CLE 


COURT OF APPEAL 
STATE OF CALIFORNIA 



SECOND APPELLATE DISTRICT 
ROBERT N. WILSON, CLERK 


DIVISION: 3 DATE: 12/05/91 


Gerald Armstrong 

P.o. Box 751 

San Anselmo, CA. 94960 


RE: Church of Scientology of California,Etal 
VS. 

Armstrong, Gerald 
Corydon, Bent 
2 Civil B03S975 
Los Angeles NO. C420153 


THE COURT: 

MOTION TO SEAL RECORD DENIED. 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 


FOR THE COUNTY OF LOS ANGELES 


DEPARTMENT 41 


HON. RAYMOND CARDENAS, JUDGE 


RELIGIOUS TECHNOLOGY CENTER, A ) 

CALIFORNIA NON-PROFIT RELIGIOUS ) 

CORPORATION; CHURCH OF SCIENTOLOGY ) 

INTERNATIONAL, A CALIFORNIA NON-PROFIT ) 
RELIGIOUS CORPORATION; AND CHURCH OF ) 

SCIENTOLOGY OF CALIFORNIA, A ) 

CALIFORNIA NON-PROFIT RELIGIOUS ) 

CORPORATION, ) 

) 

PLAINTIFFS, ) 

) 

VS. ) 

) 

JOSEPH A. YANNY, AN INDIVIDUAL; ) 

JOSEPH A. YANNY, A PROFESSIONAL LAW ) 

CORPORATION; AND DOES 1 THROUGH 25, ) 

INCLUSIVE, ) 

) 

DEFENDANTS. ) 

_ ) 


SUPERIOR COURT 
CASE NO. BC 033035 


REPORTER'S PARTIAL TRANSCRIPT 
AUGUST 6, 1991 

APPEARANCES: 

(AS NOTED ON NEXT PAGE.) 



LINDA STALEY, CSR NO. 3359 
OFFICIAL REPORTER 















APPEARANCES: 


FOR PLAINTIFF CHURCH 

OF SCIENTOLOGY: 

QUINN, KULLY & MORROW 

BY: JOHN J. QUINN 

520 SOUTH GRAND AVENUE 

8TH FLOOR 

LOS ANGELES, CALIFORNIA 
(213) 622-0300 

FOR PLAINTIFF RELIGIOUS 
TECHNOLOGY CENTER: 

WILLIAM T. DRESCHER 

23679 CALABASAS ROAD 

SUITE 338 

CALABASAS, CALIFORNIA 91302 
(818) 591-0039 

FOR DEFENDANT JOSEPH 

A. YANNY, INDIVIDUALLY: 

CUMMINGS & WHITE 

BY: BARRY VAN SICKLE 

865 SOUTH FIGUEROA STREET 

24TH FLOOR 

LOS ANGELES, CALIFORNIA 90017 
(213) 614-1000 

FOR DEFENDANT JOSEPH 

A. YANNY, A PROFESSIONAL 
CORPORATION: 

JOSEPH A. YANNY 

1925 CENTURY PARK EAST 

SUITE 1260 

LOS ANGELES, CALIFORNIA 90067 
(213) 551-2966 











1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


LOS ANGELES, CALIFORNIA 


TUESDAY, 8-6-91 # 9:32 A.M. 
HON. RAYMOND CARDENAS, JUDGE 


DEPT. 41 

APPEARANCES: (AS NOTED ON TITLE PAGE.) 

-© - - 

(PREVIOUS PROCEEDINGS WERE REPORTED, 

BUT NOT TRANSCRIBED HEREIN.) • 

THE COURT: THE COURT, AFTER HEARING ARGUMENT AND 
READING THE DOCUMENTS OF COUNSEL, DOES THE FOLLOWING: 

INSOFAR AS THE TRO IS CONCERNED, THE COURT 
FINDS THAT IT IS TOO BROAD IN NATURE, THEREFORE, THE COURT 
WILL DO THE FOLLOWING: 

THE COURT FINDS THAT THERE IS A LIKELIHOOD 
THAT THE PLAINTIFFS WILL PREVAIL IN THIS MATTER AGAINST MR. 
YANNY AND, THEREFORE, AND ALSO, THAT IN LIGHT OF MR. 

YANNY'S STATEMENT THAT HE DOES NOT REPRESENT ARMSTRONG, 

THAT HE SHOULD NOT BE, THEREFORE, CONCERNED WITH A 
PRELIMINARY INJUNCTION. 

THE COURT RULES THAT YANNY — THE COURT NOTES 
THAT YANNY REPRESENTED THE PLAINTIFFS FOR SEVERAL YEARS AND 
NOW HAS APPEARED AS COUNSEL FOR THE AZNARANS IN THE FEDERAL 
COURT AGAINST HIS FORMER CLIENTS, THE PLAINTIFFS, WITHOUT 
THEIR CONSENT IN VIOLATION — APPEARS TO BE IN VIOLATION OF 
BUSINESS AND PROFESSIONS CODE 6068(E) AND RULES OF 
PROFESSIONAL CONDUCT 3-310(D). 

THE COURT IN ITS STATEMENT OF DECISION IN 
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CASE NO. 690211, THE YANNY ONE CASE, OBSERVED THAT 
DEFENDANT YANNY MANIFESTED, QUOTE, "READY WILLINGNESS TO 
DISREGARD LEGAL ETHICAL RESPONSIBILITIES OWED TO HIS FORMER 
CLIENT," CLOSED QUOTE. 

YANNY HAS APPEARED AS COUNSEL OF RECORD FOR 
THE AZNARANS ON MATTERS SUBSTANTIALLY SIMILAR TO THOSE FOR 
WHICH YANNY WAS ENGAGED TO SAFEGUARD FOR HIS CLIENTS THE 
PLAINTIFFS. 

THERE IS NO WRITTEN CONSENT BY DEFENDANTS TO 
DO SO, NOR DOES IT APPEAR THAT PLAINTIFFS WILL EVER 
CONSENT, AND ON THAT SCORE, YOU WILL SEE PAGES 8855 DAR, 
8849 IN THE COMPLEX ASBESTOS LITIGATION CASE AS PREVIOUSLY 
CITED AND IS IN THE POINTS AND AUTHORITIES. 

THE COURT NOTES IN THE COMPLAINT ALLEGES THAT 
YANNY REPRESENTS GERALD ARMSTRONG AGAINST THE PLAINTIFFS. 
THIS FACT IS DISPUTED AND WILL BE DETERMINED AT TRIAL. 

IN THE INTERIM, THE COURT NOTES THAT THE 
PLAINTIFFS SEEK A PRELIMINARY INJUNCTION TO PREVENT YANNY 
FROM REPRESENTING ARMSTRONG IN ANY ACTION AGAINST THE 
PLAINTIFFS. 

YANNY, AN ATTORNEY FOR PLAINTIFF, BROUGHT 
LEGAL ACTION AGAINST — EXCUSE ME — STRIKE THAT. 

YANNY DENIES THAT HE REPRESENTS ARMSTRONG, A 
FACT WHICH WILL BE DETERMINED AT TRIAL. THEREFORE, YANNY j| 
SHOULD NOT BE CAUSED TO COMPLAIN FOR A PRELIMINARY 
INJUNCTION THAT PREVENTS HIM FROM REPRESENTING ARMSTRONG. 

FINALLY, MR. YANNY'S STATEMENT OF THE DILEMMA 
THAT HE FOUND HIMSELF IN WHEN HE CHOSE TO BECOME OF RECORD 
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FOR THE AZNARANS IN THE FEDERAL COURT, IT WOULD APPEAR THAT 
WITHOUT THE CONSENT OF THE FORMER CLIENTS, THAT IT APPEARS 
TO BE A MATTER SUBSTANTIALLY SIMILAR TO THOSE FOR WHICH HE 
REPRESENTED THE CHURCH AGAINST OTHERS, AND ALTHOUGH MR. 
YANNY INSISTS THAT HE SAW IT~HIS DUTY TO BECOME OF RECORD 
FOR THE AZNARANS, IT APPEARS THAT, AT LEAST FOR THE 
PURPOSES OF THIS HEARING, THAT MR. YANNY DID VIOLATE THE 
RULES OF PROFESSIONAL CONDUCT BY NOT OBTAINING CONSENT — 
AND I SAY, IT APPEARS TO — AND THAT'S THE POSTURE THAT I 
MAKE AT THIS TIME — THAT IS THE RULING THAT I MAKE AT THIS 
TIME. 

THEREFORE, THE COURT FINDS THAT THERE'S A 
LIKELIHOOD THAT THE PLAINTIFFS WILL PREVAIL IN THIS MATTER, 
AND THAT THE MONEY DAMAGES ARE NOT ADEQUATE. 

A PRELIMINARY INJUNCTION WILL ISSUE, NARROW 
IN SCOPE. THAT IS TO SAY, THAT MR. YANNY SHALL NOT 
REPRESENT THE AZNARANS DIRECTLY OR INDIRECTLY IN ANY CASE 
AGAINST PLAINTIFFS, IN ANY CASE IN THIS COUNTY. 

NEXT: YANNY MAY NOT INITIATE ANY LEGAL 

PROCEEDINGS FOR AZNARANS AGAINST THE PLAINTIFFS WITHIN THE 
STATE OR FEDERAL COURT OF THIS STATE. 

NEXT: ANY ACTIONS ALREADY FILED BEFORE JULY 

31ST, '91 IN WHICH YANNY IS OF COUNSEL FOR AZNARANS SHALL 

BE SUBJECT TO AN INDIVIDUAL MOTION TO DISQUALIFY IN THAT 
COUNTY, SHOULD THERE BE ONE. 

THE POINT IS THAT THIS PRELIMINARY INJUNCTION 
PRECLUDES YANNY FROM INITIATING ANY CASE WHERE HE IS OF 
COUNSEL OF RECORD FOR THE AZNARANS IN THIS STATE. 
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INSOFAR AS GERALD ARMSTRONG IS CONCERNED, A 
PRELIMINARY INJUNCTION WILL ISSUE THAT YANNY NOT REPRESENT 
ARMSTRONG DIRECTLY OR INDIRECTLY IN ANY LEGAL PROCEEDING 
AGAINST PLAINTIFFS WITHOUT PLAINTIFFS' PRIOR WRITTEN 
CONSENT OR FURTHER COURT ORDER. 

THAT YANNY NOT INITIATE ANY LEGAL PROCEEDING 
IN ANY COURT OF THIS STATE OR IN THE FEDERAL COURT FOR 
YANNY AGAINST — FOR ARMSTRONG AGAINST THE PLAINTIFFS. 

AND NEXT: IN ANY ACTION THAT MAY HAVE BEEN 
FILED PRIOR TO JULY 31ST, '91 BY YANNY IN FAVOR OF 
ARMSTRONG AGAINST THE PLAINTIFFS; THAT THAT MATTER SHALL BE 
A SUBJECT OF AN INDIVIDUAL MOTION TO DISQUALIFY IN SUCH 
OTHER COUNTY SHOULD THAT CASE HAVE BEEN FILED. 

THE COURT HAS NARROWED THE INJUNCTION SO THAT 
IT PRECLUDES MR. YANNY AND YANNY CORPORATION FROM 
REPRESENTING THE AZNARANS AS COUNSEL, AND THAT MEANS 
DIRECTLY OR INDIRECTLY. 

WITHOUT ENUMERATING THE MANY INSTANCES WHERE 
CONDUCT IS ALLOWED, THE GENERAL IMPORT OF THIS PRELIMINARY 
INJUNCTION IS NOT TO PRECLUDE ASSOCIATION. IT'S NOT TO 
PRECLUDE EMPLOYMENT. IT'S NOT TO PRECLUDE MR. YANNY'S 
RELIGIOUS ACTIVITIES, IF THERE ARE ANY, AND IT IS NOT AN 
ATTEMPT BY THIS COURT TO RESTRAIN ASSOCIATION, BUT RATHER, 
IT'S A LIMITED INJUNCTION THAT PRECLUDES REPRESENTATION OF 
THESE TWO OR THREE ENTITIES, THE TWO AZNARANS AND MR. 
ARMSTRONG, AS LAWYERS IN A CASE, OR NOT REPRESENTING HIM AS 
A LAWYER, AND NOT TO DO IT DIRECTLY OR INDIRECTLY, SUCH AS 
THROUGH ANOTHER LAWYER. 
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HAVING SAID THAT, MR. DRESCHER, A NEW ORDER 
WILL ISSUE CONSISTENT WITH THE COURT'S COMMENTS, MAKING IT 
A VERY NARROW, LIMITED ONE, AS I'VE OUTLINED. 

THE COURT FURTHER ORDERS THAT — 

BEFORE I MAKE -A FURTHER ORDER, I WILL POINT 
OUT THAT JUDGE TORRES WILL THIS DAY SIGN AN ORDER ASSIGNING 
THIS CASE TO THIS JUDGE WITHOUT FURTHER MOTION TO BE MADE 
BY EITHER SIDE, AND THE COURT HEREBY ORDERS THAT DEFENDANTS 
FILE AN ANSWER WITHIN 20 DAYS AND, FURTHER, THAT AN AT 
ISSUE MUST BE FILED WITHIN 30 DAYS OF TODAY’S DATE. 

FURTHER, THAT THE TRIAL OF THIS MATTER IS" 
GOING TO BE SET OCTOBER 21ST, 1991 AT 9:00 A.M. IN THIS 

DEPARTMENT. 

MR. YANNY: YOUR HONOR — 

THE COURT: YES. 

MR. YANNY: — IF I MIGHT. 

I WANT TO MAKE SURE THAT THE ORDER AS THE 
COURT HAS INDICATED DOES NOT AS WELL PRECLUDE ME FROM 
DEFENDING MYSELF ANYPLACE, SUCH AS IN THE AZNARANS' CASE, 
WHERE MY NAME HAS BEEN INTERJECTED — 

THE COURT: FURTHER COMMENT. 

MR. YANNY: — BY THESE PEOPLE. 

THE COURT: FURTHER COMMENT: CONSISTENT WITH ITS 
RULING IN YANNY I, THE COURT NOW MAKES NO ORDER PRECLUDING 
OR PREVENTING MR. YANNY FROM BRINGING ANY LEGAL ACTION 
AGAINST THE PLAINTIFFS, SHOULD HE DEEM THAT HE HAS BEEN 
WRONGED. 

IT IS NOT AN ORDER THAT PRECLUDES HIM FROM 








1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


GATHERING EVIDENCE IN SUPPORT OF HIS CASE AGAINST THE 
PLAINTIFFS, NOR DOES IT PRECLUDE HIM FROM TALKING TO 
POTENTIAL WITNESSES FOR HIS CASE, SHOULD THERE BE ONE. 

I PURPOSEFULLY HAVE NOT SOUGHT TO ENUMERATE 
ALL THE INSTANCES THAT ARE NOT COVERED, BUT RATHER TO GIVE 
YOU SOME GENERAL STATEMENTS TO GIVE YOU SOME GUIDELINE. 

THE COURT HAS NOW SET A TRIAL DATE, WHICH IS 
A QUICK ONE, BUT THE ISSUES ARE NARROW, AND IT SEEMS TO ME, 
AS AN OBSERVATION, RATHER THAN A RULING, THAT THE REAL 
ISSUE IS WHETHER A PERMANENT INJUNCTION SHOULD BE ISSUED AS 
AGAINST YANNY REPRESENTING THE AZNARANS, AND THE FACTUAL 
QUESTION WHETHER OR NOT THERE REALLY IS ANY REPRESENTATION 
OF ARMSTRONG BY YANNY. 

THE ORDER IS MADE THIS MORNING ON THE PREMISE 
THAT MR. YANNY DENIES THAT HE REPRESENTS ARMSTRONG, AND IF 
THAT'S THE CASE, HE'S NOT HARMED IN THE INTERIM BY IT, BUT 
THE COMMENTS MADE ARE INTENDED TO GIVE SOME INSIGHT THAT I 
DON'T ANTICIPATE NOR WILL I LOOK TOO KINDLY ON PLAINTIFFS 
BRINGING DEFENDANT YANNY IN HERE FOR EVERY, LITTLE CLAIMED 
WRONG, BECAUSE THAT IS NOT THE INTENT. 

THE INTENT IS TO QUICKLY RESOLVE THIS MATTER, 
AND IT IS IN THE LAST WORD I HAVE TO SAY IS, AS FAR AS THIS 
COURT'S CONCERNED, THIS IS NOT A LAWSUIT TO RIGHT MANY 
WRONGS THAT ARE CLAIMED OR TO RESOLVE THE OBVIOUS DISPUTE 
AND TO EQUAL THE ANIMOSITY THAT EXISTS, BUT RATHER TO RULE 
ON THE NARROW QUESTIONS OF WHETHER OR NOT THERE'S A 
VIOLATION OF RULES OF PROFESSIONAL CONDUCT, AND WHAT, IF 
ANY, THE COURT SHOULD GIVE TO IT. 
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MR. YANNY: YOUR HONOR, I WOULD ASK WITH RESPECT TO 
THE MA TTER OF THE BOND, I WOULD ASK THAT THERE BE NO BOND 


POSTED AND THE PLAINTIFFS WAIVE — 

THE COURT: TO THE EXTENT THAT THERE IS A BOND, 

THERE WILL BE NO BOND. 

MR. YANNY: SO AS NOT TO BE PRECLUDED FROM GOING 
AFTER THE FULL AMOUNT OF DAMAGE SHOULD THERE HAVE BEEN A 
WRONGFUL ENJOINMENT AT THE REQUEST OF THE PLAINTIFFS. 

THE COURT: THE REQUEST OF DAMAGES AND SO FORTH WILL 
BE ADDRESSED TO OCTOBER 21ST. 

MR. DRESCHER: THANK YOU, YOUR HONOR. 

MR. QUINN: YOUR HONOR, MIGHT I POINT OUT JUST ONE 
MECHANICAL PROBLEM. 

THE AZNARANS' TRIAL IS SET FOR OCTOBER, WHICH 
MR. DRESCHER AND I APPEAR, AND IT'S TO BE FOLLOWED BY THE 
CCRYDON CASE, THE ONLY CASE WE'RE INVOLVED WITH MR. VAN 
SICKLE, WHICH COMES RIGHT BEYOND BEHIND THAT, SO I JUST 
THOUGHT WE OUGHT TO WARN YOU ABOUT THE PROELEM ON THE TRIAL 
DATE. 

THE COURT: TO BEGIN WITH, I THOUGHT CORYDON HAD 
SOMEHOW BEEN RESOLVED OR WAS ON THE VERGE OF BEING 
RESOLVED, WHICH WOULD ELIMINATE ONE OF THE QUESTIONS. THE 
OTHER CASE, I'M NOT AWARE OF. 

BUT FOR NOW, I'M GOING TO DO THE FOLLOWING: 

I'M GOING TO ADD THAT THERE WILL BE A STATUS 
CONFERENCE IN THIS CASE OCTOBER 11TH, '91, AT 9:00 A.M. IN 

THIS DEPARTMENT, AND THAT IS SO THAT THE COURT CAN REVIEW 
THE POSTURE OF THE OTHER PROCEEDINGS AND MAKE SUCH OTHER 
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ORDERS AS WILL BE REQUIRED. 


I THINK I’VE SAID ALL THAT I NEED TO SAY, 

AND, MR. DRESCHER, IF YOU WILL, PREPARE AN ORDER CONSISTENT 
WITH THE COURT’S COMMENTS. 

MR. DRESCHER: WE CERTAINLY WILL. 

THANK YOU. 

MR. YANNY: THANK YOU, YOUR HONOR. 

(PROCEEDINGS CONCLUDED.) 


i 

| 








DEPARTMENT 


PERIOR COURT OF THE STA1 F CALIFORNIA 
FOR THE COUNTY OF LOS ANGELES 
41 HON. RAYMOND CARDENAS, JUDGE 


RELIGIOUS TECHNOLOGY CENTER, A ) 

CALIFORNIA NON-PROFIT RELIGIOUS ) 

CORPORATION; CHURCH OF SCIENTOLOGY ) 

INTERNATIONAL, A CALIFORNIA NON-PROFIT ) 
RELIGIOUS CORPORATION; AND CHURCH OF ) 

SCIENTOLOGY OF CALIFORNIA, A ) 

CALIFORNIA NON-PROFIT RELIGIOUS ) 

CORPORATION, ) 

) 

PLAINTIFFS, ) 

) 

VS. ) 

) 

JOSEPH A. YANNY, AN INDIVIDUAL? ) 

JOSEPH A. YANNY, A PROFESSIONAL LAW ) 

CORPORATION; AND DOES 1 THROUGH 25, ) 

INCLUSIVE, ) 

DEFENDANTS. ) 

) 


SUPERIOR COURT 
CASE NO. BC 033035 


STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 


) 

) 

) 


I, LINDA STALEY, OFFICIAL REPORTER OF THE 
SUPERIOR COURT OF THE STATE OF CALIFORNIA, FOR THE COUNTY 
OF LOS ANGELES, DO HEREBY CERTIFY THAT THE FOREGOING PAGES 
1 THROUGH 8, INCLUSIVE, COMPRISE A TRUE AND CORRECT 
TRANSCRIPT OF THE PROCEEDINGS TAKEN IN THE ABOVE-ENTITLED 
MATTER REPORTED BY ME ON AUGUST 6, 1991. 

DATED THIS 6TH DAY OF AUGUST 1991. 





■j LINDA STALEY, CSR NO^S3 59 

OFFICIAL REPORTER 
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I Secrecy in Suits on 
Product Liability 

By CARL INGRAM 

TIMtS STAPF WRITER 

SACRAMENTO—A coalition of con¬ 
sumers, environmentalists, seniors and 
trial lawyers Monday demanded pas¬ 
sage of newly revived legislation that 
would make public the details of confi¬ 
dential legal agreements reached in 
product liability, environmental hazard 
and certain fraud cases. 

On the flip side of the big-stakes 
economic battle, the titans of California 
business and industry dug in for a heavy 
siege, arguing that such exposure could 
make trade secrets known to foreign 
_ competitors and worsen the recession. 

Sen. Bill Lockyer (D-Hayward), 
chairman of the Senate Judiciary Com¬ 
mittee and often an ally of personal-in¬ 
jury attorneys, said his bill would put an 
end to secret out-of-court “settle and 
‘S seal” deals that he said enable manufac- 
x turers to “sweep their misdeeds under 
the carpet.” 

Supporters of the Lockyer bill con- 
£ tend that confidential provisions of 
e settlements in some product liability 
° cases impose a lock of secrecy that 
K endangers the public by hiding informa¬ 
tion about other hazards. 

They cited such controversies as 
T silicone breast implants as an example 
^ of judicial and government power failing 
1 to alert consumers to possible product 
a defects. 

The bill is sponsored by the California 
- Trial Lawyers Assn., a major donor to 
legislative election campaigns, as well 
1 as the Sierra Club, Consumers Union, 
Center for Public Interest Law, Con¬ 
gress of California Seniors, American 
Assn, of Retired Persons, California 
Newspaper Publishers Assn, and other 
organizations. 

Please see SECRECY, A15 
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LEWIS, D'AMATO, BRISBOIS 4 BISGAARD 
DAVID B. PARKER 
GRAHAM E. BERRY 
JAYESH PATEL 

221 North Figueroa Street, Suite 1200 
Los Angeles, California 90012 
(213) 250-1800 


ORIGINAL FILED 

'JAN 23 1932 

LOS ANGELES 
SUPERIOR COURT 


Attorneys for Defendants JOSEPH A. YANNY, an individual 
and JOSEPH A. YANNY, a Professional Law Corporation 


JOSEPH A. YANNY, ESQ. 

1925 Century Park East 
Suite 1260 

Los Angeles, California 90067 
(213) 551-2966 

PATRICK K. SMITH, ESQ. 

1408 Talbott Tower 
131 N. Ludlow Street 
Dayton, Ohio 45402-1773 

Attorneys for Defendants and Cross-Complainants JOSEPH 
A. YANNY, an individual and JOSEPH A. YANNY, 
Professional Law Corporation 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 


RELIGIOUS TECHNOLOGY CENTER, a ) 
California Non-Profit Religious ) 
Corporation; CHURCH OF ) 

SCIENTOLOGY INTERNATIONAL, a ) 

California Non-Profit Religious ) 
Corporation; and CHURCH OF ) 

SCIENTOLOGY OF CALIFORNIA, a ) 

California Non-Profit Religious ) 
Corporation, ) 

Plaintiffs, ) 

) 


) 

JOSEPH A. YANNY, an Individual; ) 
JOSEPH A. YANNY, a Professional ) 
Law Corporation and DOES 1 ) 

through 25, Inclusive, ) 

Defendants. ) 

_ ) 


No. BC 033035 

fr gaaagsa rnoppM’m defendants • 

VERIFIED FIRST AMENDED ANSWER 
TO PLAINTIFFS' VERIFIED 
COMPLAINT. DEMAND FOR JURY 
TRIAL 

Motion Cutoff Date: 

March 27, 1992 „ 

r s 

Discovery Cutoff: - 

March 27, 19521’ 

Trial Date: April 27, 1992 
Time: 8:30 a.m. 

Dept: 41 
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Defendants Joseph A. Yanny, an individual, and Joseph A. 

Yanny, a professional law corporation ("collectively "defendants''), 
provide the following verified first amended response to 
plaintiffs' verified complaint in this matter. 

1. Answering paragraph 1 of plaintiffs' complaint, defendants 
admit that judgment was entered in the case entitled peliq;ou s 
Technology Center, et al. v. Jos eph A. Yanny ,— et a Los Angeles 
Superior Court Case No. C690211, on February 28, 1991, and that 
plaintiffs were resoundingly defeated in that case. Except as 
expressly admitted above, defendants deny, generally and 
specifically, each and every allegation of Paragraph 1 of 
plaintiffs' complaint. 

2. Answering Paragraph 2 of plaintiffs' complaint, defendants 
admit that Plaintiff Religious Technology Center styles itself as a 
not-for-profit religious corporation organized and existing under 
the laws of the State of California. Defendants deny, however, 
that plaintiff is either a "not-for-profit" or "religious 
corporation" in any meaningful sense of those terms. 

3. Answering Paragraph 3 of plaintiffs' complaint, defendants 
admit that Plaintiff Church of Scientology International styles 
itself as a California not-for-profit religious corporation. 
Defendants deny, however, that plaintiff is either a "not-for- 
profit" or "religious corporation" in any meaningful sense of those 
terms. 

4. Answering Paragraph 4 of plaintiffs' complaint, defendants 
adroit that Plaintiff Church of Scientology of California styles 
itself as a California not-for-profit religious corporation. 
Defendants deny that plaintiff is either a "not-for-profit" or 
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"religious corpora. ion" in any meaningful s- .« of those terms. 

5. Answering Paragraph 5 of plaintiffs- complaint, defendants 
admit that Defendant Joseph A. fanny is an attorney licensed to 
practice law in the State of California and a resident of Hermosa 

Beach, California. 

6. Answering Paragraph 6 of Plaintiffs- complaint, defendants 
admit that Defendant Joseph A. fanny, a professional law 
corporation, is and has been a professional corporation organised 
and existing under the laws of the State of California, with its 

principal office in Los Angeles, California. 

7. Answering Paragraph 7 of plaintiffs' complaint, defendants 
deny each and every allegation set forth in this paragraph, and 
further deny that there are any legitimate fictitiously-named 
defendants in this action, nor any party to this action against 

whom these plaintiffs have legitimate claims. 

S. Answering Paragraph S of plaintiffs' complaint, defendants 
admit that, at various times, defendant has represented certain of 
the plaintiffs in this action in various cases prior to December , 
1987. Except as expressly admitted above, defendants otherwise 
deny each and every allegation set forth in paragraph 8 o_ 
plaintiffs' complaint. 

9. Answering Paragraph 9 of plaintiffs' complaint, defendants 
admit that, at various times, Defendant Joseph A. Yanny represented 
certain of the plaintiffs in various pieces of litigation prior to 
December 1987. Except as expressly admitted above, defendants 
deny each and every allegation set forth in Paragraph 9 of 
plaintiffs' complaint. 

// 


3 

















1 

2 

3 

4 

5 

6 

7 

8 

© 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

25 

21 

2 £ 

ITO 


10. Ansveri Paragraph 10 of plainti ' complaint, 
defendants admit that Defendant Joseph A. Yanny provided legal 
counsel to certain of the plaintiffs in this case between 1983 and 
1987. Except as expressly admitted above, defendants otherwise 
deny each and every allegation set forth in Paragraph 10 of 
plaintiffs' complaint, and further specifically deny that 
defendants provided legal services to plaintiffs on "essentially 
all" of plaintiffs' legal matters during that period of time.- 

11. Answering paragraph 11 of plaintiffs' complaint, 
defendants admit that, during the course of the attorney-client 
relationship with plaintiffs, there were certain duties that bound 
both parties to that relationship. Those duties and ethical 
obligations are a matter of statutory and case law. Except as 
expressly admitted above, defendants deny each and every allegation 
set forth in paragraph 11 of the plaintiffs' complaint, and further 
deny that Paragraph 11 is an accurate rendition of the duties and 
obligations binding an attorney in the course of an attorney-client 
relationship. 

12. Answering Paragraph 12 of plaintiffs' complaint, 
defendants admit that the defendants were purportedly provided with 
certain information during the course of defendants' representation 
of the plaintiffs in this matter. Except as expressly admitted 
above, defendants otherwise deny each and every allegation 
paragraph 12, and further allege that, during the course of,£he 
representation of plaintiffs, defendants were rarely, if ever^ 
provided any accurate information concerning the legal, and other 
concerns of plaintiffs. Rather, defendants at all times were 
provided with "shore stories" concocted by the plaintiffs to 
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insulate the defendants from the truth concerning the plaintiffs 
and their various endeavors. This campaign of deceit and 
disinformation was conducted by plaintiffs to avoid defendants from 
at any time learning the truth concerning the plaintiffs* improper 

and frequently criminal activities. 

13. Answering Paragraph 13 of plaintiffs' complaint, 
defendants deny each and every allegation set forth in paragraph 1 

3 . 3 . I 

14. Answering Paragraph 14 of plaintiffs' complaint, 
defendants admit that the attorney-client relationship between 
plaintiffs and Yanny was terminated no later than the first day of 
December 1987. Except as expressly admitted above, defendants deny 
each and every allegation set forth in Paragraph 14 of the 
complaint. 

15. Answering Paragraph 15 of plaintiffs' complaint, 

defendants admit that there was in place, until February 28, 1951, 
a preliminary injunction, the terms of which are set forth in the 
injunction. That injunction was obtained by plaintiffs m this 
matter in the earlier case entitled, Religious Technology Center ^ 
gt V. Joseph A. Vannv. et al. . Los Angeles Superior Court Case 

No. C690211, on the basis of misrepresentations to the court and on 
the basis of perjured declarations knowingly submitted by these ^Jf] 
plaintiffs. Defendants further admit that, on or about June 28, pj 
1991, defendants appeared as counsel of record for Vicki and -I 
Richard Aznaran in a federal court action. The appearance of theft 
defendants as counsel for the Aznarans in that action was made 
necessary by the improper and contemptible stratagems undertaken by 
plaintiffs in this matter to deprive the Aznarans of counsel in 
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that matter. ... king what-action these . >.ndants did, 
defendants acted only to protect the Aznarans' constitutional 
rights to pursue their causes of action against these plaintiffs, 
who are willing to take, and have taken in the past, any steps they| 
felt necessary, no matter how illegal or unethical those steps may 
be, to frustrate the Aznarans' rights. Except as expressly 
admitted above, defendants deny each and every allegation set forthj 

in Paragraph 15 of plaintiffs' complaint. 

16. Answering Paragraph 16 of plaintiffs' complaint, 
defendants admit that, to defendants knowledge, the plaintiffs have| 
actively been engaged in litigation in the matter entitled Churc h 
Of Scientology of California v. Gerald Armstrong , Los Angeles 
Superior Court Case No. C420153. Except as above expressly 
admitted above, defendants deny each and every allegation set forthj 
in Paragraph 16 of plaintiffs' complaint. 

17. Answering Paragraph 17 of plaintiffs' complaint, 
defendants reallege and incorporate herein by this reference each 
and every admission, denial and other response contained in 
paragraphs 1 through 16, inclusive of this answer, to plaintiffs' 
compliant. 

18. Answering Paragraph 18 of plaintiffs' complaint, 
defendants admit that the case filed by Vicki and Richard Aznaran 
was filed on or about April 1, 1988. Except as expressly admitted 
above, defendants deny each and every allegation set forth in 
Paragraph 18 of plaintiffs' complaint. 

19. Answering Paragraph 19 of plaintiffs' complaint, 
defendants admit that Vicki and Richard Aznaran were originally 
represented by Barry Van Sickle, and that Mr. Van Sickle at one 
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point was disqualified by the federal court ^rom representation of 
the Aznarans. This disqualification was based on most of the sane 
perjured declarations that were submitted by plaintiffs in 
Religious Technology Center, et a l . v. Joseph ft, Yapny, ?t Los 

Angeles Superior Court Case No. C690211. Live testimony by the 
declarant relied on by the plaintiffs was found to be inherently 
incredible and not worthy of belief by the Honorable Raymond 
Cardenas, who tried the bench portion of the trial in Reliqi-PP? 
Technology Center, et al. v. J oseph A. Yanny, ft &! • Except as 
otherwise expressly admitted, defendants deny each and every 
allegation set forth in Paragraph 19 of plaintiffs' complaint. 

20. Answering Paragraph 20 of plaintiffs' cc-olaint, 
defendants admit that, on or about June 28, 1961» undant Joseph 
A. Yanny informed John J. Quinn, counsel for plaintiff Church of 
Scientology International, that he would substitute into the 
Aznaran case for the Aznarans and reasonably requested an extension 
of time tc oppose a summary judgment motion. That reasonable 
request was refused. Except as expressly admitted above, 
defendants deny each and every allegation set forth in paragraph 20 
of plaintiffs' complaint. 

21. Answering Paragraph 21 of plaintiffs' complaint, 
defendants admit that defendants were substituted in as counsel 
representing the Aznarans in the federal action, having sought and 
obtained permission of court for that substitution. Defendants 
also admit that all requests for a reasonable continuance of time 
to protect the rights of the Aznarans in that case against a 
pending motion for summary judgment, which was purposely filed by 
plaintiffs in this matter at a time when the Aznarans were not 
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represented, were refused. Except as expres-iy admitted above, 
defendants otherwise deny each and every allegation set forth in 
paragraph 21 of plaintiffs' complaint. 

22. Answering Paragraph 22 of plaintiffs' complaint, 
defendants admit that plaintiffs in this action predictably made a 
motion to disqualify defendants from representing the Aznarans. 
Except as expressly admitted above, defendants deny each and every 
allegation set forth in Paragraph 22 of plaintiffs' complaint. 

23. Answering Paragraph 23 of plaintiffs' complaint, 
defendants admit that defendants acted reasonably and ethically an 
representing Vicki and Richard Aznaran over a short period of time 
in the federal action, beginning on June 28, 1991. Except as 
expressly admitted above, defendants deny each and every allegationj 
set forth in Paragraph 23 of plaintiffs' complaint. 

24. Answering Paragraph 24 of plaintiffs' complaint, 
defendants admit that, at various times, defendants have 
represented certain of the plaintiffs in this action in various 
cases pricr to December 1987. Except as expressly admitted above, 
defendants otherwise deny each and every allegation set forth in 
Paragraph 24 of plaintiffs' complaint, and further specifically 
deny that paragraph 24 is an accurate rendition of the duties and 
obligations binding an attorney in the course of an attorney-client| 
relationship. 

25. Answering Paragraph 25 of plaintiffs* complaint, 
defendants deny each and every allegation set forth in Paragraph 

25. 

26. Answering Paragraph 26 of plaintiffs' complaint, 
defendants deny each and every allegation set forth in Paragraph 
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26 . 

27. Answering Paragraph 27 of plaintiffs' complaint, 
defendants deny each and every allegation set forth in Paragraph 

27. 

28. Answering Paragraph 28 of plaintiffs' complaint, 
defendants deny each and every allegation set forth in Paragraph 

28. 

29. Answering Paragraph 29 of plaintiffs' complaint, 
defendants reallege and incorporate herein by this reference each 
and every admission, denial and other response contained in 
Paragraphs 1 through 16, inclusive of this answer to plaintiffs' 
complaint. 

30. Answering Paragraph 30 of plaintiffs' complaint, 
defendants deny each and every allegation of Paragraph 30. 

31. Answering Paragraph 31 of plaintiffs' complaint, 
defendants deny each and every allegation of Paragraph 31. 

32. Answering Paragraph 32 of plaintiffs' complaint, 
defendants admit that, at various times, defendants represented 
certain of the plaintiffs in this action in various cases prior to 
December 1987. Except as expressly admitted above, defendants 
otherwise deny each and every allegation set forth in Paragraph 32 
Defendants specifically deny that Paragraph 32 is an accurate 
rendition of the duties and obligations binding an attorney in the 
course of an attorney-client relationship. 

33. Answering paragraph 33 of plaintiffs' complaint, 
defendants deny each and every allegation set forth in Paragraph 

33. 

Ill 
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34. Answti paragraph 34 of_plainu; ' complaint, 
defendants deny each and every allegation set forth in paragraph 

34. 

35. Answering Paragraph 35 of plaintiffs' complaint, 
defendants deny each and every allegation set forth in paragraph 

35. 

36. Answering Paragraph 36 of plaintiffs' complaint, 
defendants deny each and every allegation set forth in Paragraph 

36. 

FTFST AFFIRMATIVE DEFENSE 
( Failure to State A Cause of Action ) 

37. Further answering said complaint and as a first, separate 
and affirmative defense thereto, these defendants allege as 
follows: 

The complaint and each cause of action contained therein 
fails to state a cause of action against these defendants upon 
which relief can be granted. 

SFCOND AFFIRMATIVE DEFENSE 
( This Court Cannot Enjoin The Practice of Law) 

38. Further answering said complaint and as a second, 
separate and affirmative defense thereto, these defendants allege 
as follows: 

Any attempt by plaintiffs, or any of them, to limit the 
clientele to which these answering defendants, or any of them, may 
render legal services after the termination of the attorney-client 
relationship between the plaintiffs, or any of them, and these 
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answering defenc s, or any of them, J*hic imitation goes beyond 
that required by the rules of professional conduct, is void and 
unenforceable as a matter of public policy, and constitutes an 
unenforceable restraint on the right of defendants, or any of them, 
to pursue their chosen profession. 

THIRD AFFIRMATIVE DEFENSE 

f Mootness ) , ,. 

39. Further answering said complaint and as a third, 
separate and affirmative defense thereto, these defendants allege 
as follows: 

All wrongs alleged by plaintiffs have already been 
completed, no further or additional alleged actual or potential 
damages are threatened or even possible, and therefore plaintiffs' 
claim for injunctive relief is moot and roust fail. 

TDT7RTH AFFIRMATIVE DEFENSE 

f No Substantial Relationship ) 

40. Further answering said complaint and as a fourth, 
separate and affirmative defense thereto, these defendants allege 
as follows: 



(a) There is no substantial relationship between the 
matters alleged in the first cause of action of Plaintiffs' 
complaint and the former representation, and these answymg 
defendants were never in a position where they did or could have 
received information that the plaintiffs might reasonably have 
assumed that these answering defendants would or should withhold 
from either Vicki Aznaran, the former president of plaintiff 
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Religious Technology Center, or Richard Azna. -n, a former employee 

of Church of Scientology International. 

(b) There is no substantial relationship between the 
matters alleged in the second cause of action, or any relationship 
between Defendants and Gerald Armstrong, and the former 
representation, and these answering defendants were never in a 
position where they did or could have received information that the 
plaintiffs might reasonably have assumed that these answering 
defendants would or should withhold from Gerald Armstrong, a former 
•'intelligence officer" of Scientology's Sea Organization, then the 
group of the most "elite" of Scientologists who worked directly for 
L. Ron Hubbard, and who was privy to more than 500,000 pages of 
documentation about the life of L. Ron Hubbard and the most 
confidential operations of the Scientology organization. 

FIFTH AFFIRMATIVE DEFENSE 
f Kn Disclosure of Confidences ) 

41. Further answering said complaint and as a fifth, 
separate and affirmative defense thereto, these answering 

defendants allege as follows: 

These answering defendants were never in the possession 

of confidential information which was not already and/or 
independently known to any or all of Vicki Aznaran, Richard 
Aznaran, or Gerald Armstrong. 

STYTH AFFIRMATIVE DEFENSE 
( Failure to Exhaust Other R emedies) 

42. Further answering said complaint and as a sixth, 
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separate and affirmative defense thereto, these defendants allege 
as follows: 

Each and all purported causes of action set forth in the 
complaint, and any and all claims based thereon, are barred by 
reason of plaintiffs' failure to exhaust their other available 
remedies. 

SEVENTH AFFIRMATIVE DEFENSE 

f Unclean Hands ) 

43. Further answering said complaint and as a seventh, 

separate and affirmative defense thereto, these answering 
defendants repeat, reallege and incorporate herein by reference 
each and every allegation contained in paragra. ~4, 45, 46, 51, 
54, 57, and 58 herein and allege as follows:_ 

Plaintiffs are barred from bringing this -action against 
these defendants and/or obtaining the equitable relief requested 
herein under the doctrine of unclean hands. 

FTC.HTH AFFIRMATIVE DEFENSE 

f in Pari Delicto ) 

44. Further answering said complaint and as an eighth, 
separate and affirmative defense thereto, these answering 
defendants repeat, reallege and incorporate by reference herein 
each and every allegati^p contained in paragraphs 43, 45, 46, 51, 
54, 57 and 58 herein and allege as follows: 

Notwithstanding the things alleged of defendants in the 
complaint, which are denied in the applicable paragraphs herein, 
plaintiffs and their counsels' conduct in connection with the 
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events allegedly giving rise to the first cause of action bars 
plaintiffs from recovery vith regard to the first cause of action 
under the doctrine of in pari sLelic£o. 

KTNTH AFFIRMATIVE DEFENSE 

fIllegality) 

45. Further answering said complaint and as a ninth, 
separate and affirmative defense thereto, these answering 
defendants repeat, reallege and incorporate herein by reference 
each and every allegation contained in paragraphs 43, 44, 46, 51, 

54, 57 and 58 herein and allege on the basis of either personal 
knowledge or information and belief as follows: 

Plaintiffs are barred from bringing this action as a 
result of their acts of illegality in connection with matters that 
were being handled by defendants for plaintiffs, but not disclosed 
by plaintiffs to defendants at the time of such handling, services 
which plaintiffs requested defendants to perform (e.g., with regard 
to the Flynn settlement agreements), but which they refused to so 
do because of their illegality, plaintiffs' illegal conduct in 
committing the acts giving rise to the action entitled Vick i 
Arnaran. Pt al. v. Church of Sciento logy of California, and 
assigned Case Number C-88-1786 JMI (Ex) by the United States 
District Court for the Central District of California ("The ftznaran 
case"); conduct by plaintiffs and their counsel and others, 
including but not limited to the making of certain settlement 
proposals to Barry Van Sickle, Esq., for direct communication to 
Vicki and Richard Aznaran ("the Aznarans”) knowing that Barry Van 
Sickle, Esq. had been disqualified from representing the Aznarans, 
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and knowing that a Aznarans were at the t represented by Ford 
Greene and participating in conduct which resulted in the Aznarans 
(in the hopes of facilitating settlement and in accordance with 
plaintiffs' conditions) dismissing their counsel, Ford Greene. 
Furthermore, plaintiffs have entered into numerous settlement 
agreements with many attorneys (e.g. the Flynn settlement 
agreements), and many of those settlement agreements have included 
illegal provisions restricting those attorneys from ever 
representing any clients with interests adverse to the plaintiffs 
herein, with the effect that the number of attorneys available to 
represent the Aznarans, and others wishing to litigate against the 
plaintiffs, have been significantly depleted. Furthermore, other 
acts of illegality by plaintiffs have been publicly documented. 
Moreover, plaintiffs have engaged in acts of impropriety including 
what the District Court in the Aznaran case has referred to in a 
written order, entered after the events in issue herein, as 
"outrageous litigation tactics . . . by both sides." Also, the 

conduct of plaintiffs against various opposing counsel, judges and 
government authorities (including but not limited to illegal 
surveillance, obtaining phone company records, breaking and 
entering, property damage, threatening conduct, killing pets and 
violence) have discouraged and intimidated attorneys from appearing 
in litigation against the plaintiffs, thus further significantly 
depleting the pool of attorneys immediately available to represent 
the Aznarans, and others, against the plaintiffs. 


// 

// 

// 
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TENTH AFFIRMATIVE PEF. £ 
f Fraud and Deceit ) 

46. Further answering said complaint and as a tenth, 
separate and affirmative defense thereto, these answering 
defendants repeat, reallege and incorporate herein by reference 
each and every allegation contained in paragraphs 43, 44, 51, 54, 

57 and 58 herein and allege, on the basis of either personal 
knowledge or information and belief, as follows: 

Plaintiffs are barred from bringing this action against 
these defendants because of their fraud and deceit in the ftznaran 
case prior to July 1, 1991. Plaintiffs, through their counsel, 

John J. Quinn ("Quinn") and William T. Drescher ("Drescher"), 
caused material misrepresentations to be made to the Aznarans with 
knowledge of the falsity of the misrepresentations at the time they 
vere made and w’ith the intent to deceive the Aznarans, who actually 
and justifiably relied on those material misrepresentations to 
their injury, by substituting themselves into the Aznaran case as 
attorneys pro per in the place of their counsel, Ford Greene, 
whereupon plaintiffs filed a motion for summary judgment against 
the Aznarans. 

Specifically, Quinn, Drescher, and another attorney, 
Barry Van Sickle, in or about June 5, 1991, met in a restaurant 
when they discussed the possible settlement of both the fignaran 
case and the case of Corvdon v. Church of Scientology , et al. and 
discussed certain settlement proposals with regard'^hereto. 
Obviously, knowing that Van Sickle had been disqualified at their 
instance from representing the Aznarans in the Aznaran case because 
of his relationship with defendants herein, and well knowing that 
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the Aznarans wer 


epresented by their-^Attr ~^ey of record. Ford 
Greene, Quinn and Drescher made settlement proposals to Van Sickle 
regarding possible settlement of the Aznaran case. Quinn and 
Drescher, on behalf of plaintiffs, specifically discussed details 
regarding Van Sickle making direct settlement proposals to the 
Aznarans without the knowledge of their counsel of record, Ford 
Greene, and with the expectation that the Aznarans might thus be 
induced to then discharge their attorney, Greene. Furthermore, 
Drescher, in the presence of Quinn, expressly made it a condition 
of this meeting(s) and communications that these discussions would 
never be repeated and would not become the subject of declarations 
in either the Corvdon case or the Aznaran case. By inducing Van 
Sickle to make settlement proposals to the Aznarans, plaintiffs 
thus made Van Sickle their agent. 

On June 20, 1991, or thereabouts, Quinn, Drescher and Van 
Sickle again met in a restaurant and again discussed joint 
settlement of the Corvdon and Aznaran cases. At this meeting, 

Quinn and Drescher learned that the Aznarans were now discharging 
Ford Greene. Neither Quinn nor Drescher disclosed to Van Sickle 
during either of these restaurant meetings, or at any other 
relevant time, that plaintiffs were then finalizing a substantial 
motion for summary judgment in the Aznaran case. 

Within a very short time thereafter, on July 1, 1991, the 
Aznarans substituted themselves into the Aznaran case in pro per in 
place of Greene who they had discharged, and whereupon plaintiffs 
filed a motion for summary judgment against the Aznarans. 

Believing that they had taken a major step towards 
concluding a settlement agreement with plaintiffs, and instead 
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suddenly facing a ..otion for summary judgme, and without essential 
legal representations, the Aznarans contacted defendants for 
assistance. Defendants contacted Quinn and requested plaintiffs 
continue the hearing date on the summary judgment motion so that 
the Aznarans could obtain new legal counsel and oppose the 
plaintiffs* motion for summary judgment. Quinn refused to continue 
the hearing date on plaintiffs' motion for summary judgment. 
Subsequently, the District Court reinstated Ford Greene as the 
Aznaran's counsel and shortly thereafter entered a written order 
referring to the "outrageous litigation tactics" being employed in 
the case. 

FT.FVFNTH AFFIRMATIVE DEFENSE 

( Res Judicata ) 

47. Further answering said complaint and as an eleventh, 
separate and affirmative defense thereto, these answering 
defendants allege as follows: 

Plaintiffs' complaint, and plaintiffs' claims for 
equitable relief and damages, are barred by the doctrine of £es 
judicata . 

TWn.FTH AFFIRMATIVE DEFENSE 

( Collateral Estoppel ) 

48. Further answering said complaint and as a twelfth, 
separate and affirmative defense thereto, these answering 
defendants allege as follows: 

Plaintiffs' complaint, and plaintiffs' claims for 
equitable relief and damages therein, are barred by the doctrine of 
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collateral estoppel. 

THIRTEENTH AFFIRMAT IVE DEFENSE 

f Failure to Mitiga te Damages) 

49. Further answering said complaint and as a 
thirteenth, separate and affirmative defense thereto, these 

answering defendants allege as follows: 

Plaintiffs, and/or their counsel or other agents, failed 

to take proper and reasonable steps to avoid or mitigate the 
damages alleged in the Complaint, and to the extent of such failure| 
to mitigate or to avoid, damages allegedly incurred by plaintiffs, 
if any, should be reduced accordingly. 


FOURTEENTH AFFIRMATIVE DEF ENSE 
r waiver — of the Attorney/Client Privili-- ^:.u Estoppel ) 

50 . Further answering said complaint and as a 
fourteenth, separate and affirmative defense thereto, these 
answering defendants allege as follows: 

Plaintiffs, inter alia , in filing and prosecuting their 

complaint in Relicious Tech nology Center.,— et al. v. Joseph A. 

Vannv. et al. . Los Angeles Superior Court Case No. C690211 ("Yanny 
I") have knowingly waived any privilege regarding confidentiality 
of attorney client communications pursuant to California Evidence 
Code Section 958 and other applicable law and have thereby releasedj 
these defendants from any alleged duty to maintain confidences as 
asserted in this action and are therefore estopped from recovery 

herein. 


19 
























1 

2 

3 

4 

5 

■6 

7 

6 

B 

10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

22 

24 

25 

26 

27 

2S 

TO 

TPEE 

*ocv 

D 


FIFTEENTH AFFIRMATIVE 1SE 

f Waiver and Estopp el — Crime/Fraud Exception ) 

51 . Further answering said complaint and as a fifteenth, 
separate and affirmative defense thereto, these answering 
defendants repeat, reallege and incorporate herein by reference 
each and every allegation contained in paragraphs 45 and 46 of this 
verified first amended complaint and allege as follows: 

Plaintiffs are barred from asserting eactr^and all of the 

V 

purported causes of action in the complaint by reasons of their own 
acts, omissions and conduct, or that of their agents, pursuant to 
California Evidence Code §956, in that professional services of 
defendants were sought or obtained to enable plaintiffs to commit, 
or plan to commit, a crime or fraud. 


STYTFFNTH AFFIRMATIVE DEFENSE 
f Waiver and Estoppel — Multip le Representation) 

52. Further answering said complaint and as a sixteenth, 
separate and affirmative defense thereto, these answering 
defendants allege as follows: 

Plaintiffs are barred from asserting their first cause ofj 
action in their complaint by reason of the joint client exception 
to the attorney client privilege in that defendants previously 
represented Vicki Aznaran, jointly with plaintiffs^ in a matter(s) 
of common interest. 


* 


SEVENTEENTH AFFIRMATIVE DEFENSE 

f Estoppel Bv Conduct ! 

53. Further answering said complaint and as a 
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seventeenth, separate and affirmative defense thereto, these 

answering defendants allege as follows: 

Plaintiffs are equitably estopped from asserting each and 
all of the purported causes of action in the complaint by reason of 
their own acts, omissions and conduct, or that of their agents. 

EIGHTEENTH AFFIRMATIV E DEFENSE 
f trtinn Barred Bv Ecruitv and Ci vil Code Provisions) 

54. Further answering said complaint and as an 
eighteenth, separate and affirmative defense thereto, these 

I answering defendants repeat, reallege and incorporate herein by 
reference each and every allegation contained in paragraphs 43, 44, 
45, 46 herein and allege as follows: 

Plaintiffs are barred from judicial relief by the general 
principles of equity and the specific provisions of Part IV of the 

I Civil Code, including but not limited to §§3512, 3517, 3519, 3524 
(without any admission of wrongdoing by defendants) and 3533. 

I 

i 

NINETEENTH affirmative defense 

f action Barred Bv Doctrine of Electi on of Remedies) 

55. Further answering said complaint and as a 
nineteenth, separate and affirmative defense thereto, these 
answering defendants allege as follows: 

Plaintiffs are barred from bringing this action against 
these defendants under the doctrine of election of remedies. 

/ / / 

/ / / 

/ / / 
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TWENTIETH affirmative l -N5E 
( Privilege ) 

56. Further answering said complaint and as a twentieth, 
separate and affirmative defense thereto, these answering 

defendants allege as follows: 

At all relevant times, the acts of these answering 
defendants were privileged under Civil Code §47. Therefore, 
plaintiffs are barred from maintaining this action. 


TWENTY- FIRST AFFIRMATIVE DEFENSE 

( jugrjficstion — Defense of An other,_ Interest s 

of Third Persons and th e Public) 

57. Further answering said complaint and as a twenty- 
first, separate and affirmative defense thereto, these answering 
defendants repeat, reallege and incorporate herein by reference 
each and every allegation contained in paragraphs 43, 44, 45, 46 
herein and allege as follows: 

At all relevant times, the acts of these answering 
defendants were privileged and justified because, if done at all, 
they were done in defense of others, the interests of third 
persons, the interests of justice, and the interests of the public 

TWENTY- SECOND AFFIRMATIVE DEFENSE 
OTnstjfication — Drastic Result Exception 

To the Substantial Relationship Test ) 

58. Further answering said complaint and as a twenty- 
second, separate and affirmative defense thereto, these answering 
defendants repeat, reallege and incorporate by reference each and 
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every allegation contained in paragraph 46 herein and allege as 
follows: 

At all relevant times, the acts of these answering 
defendants were justified because the circumstances under which 
these defendants felt compelled to temporarily represent the 
Aznarans were created by the plaintiffs* own intentional bad faith 
conduct, ana but for these defendants' assistance, a drastic resultj 
would likely have occurred. 

TWFNTY-THTKD AFFIRMATIVE DEFENSE 

( Good Faith and Due Diligence ) 

59. Further answering said compjaint and as a twenty- 
third, separate and affirmative defense thereto, these answering 

defendants allege as follows: 

Defendants have acted at all times relative hereto in 

good faith and with due diligence. 


TWENTY-FOURTH AFFIRMATIVE DEFENSE 
( First Amendment Protection and Commerce Clause) 

60. Further answering said complaint and as a twenty- 
fourth, separate and affirmative defense thereto, these answering 

defendants allege as follows: 

Plaintiffs' complaint, and plaintiffs' claims for 
equitable relief and damages therein, are an unconstitutional 
attempt to limit and chill defendants’ first amendment rights of 
freedom of speech, assembly and religion and, if granted, would 
violate, inter alia , the Commerce Clause of the Constitution of the 
United States and of applicable provisions of the Constitution of 


23 













2 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 


the State of California. 


WHEREFORE, these answering defendants, and each of then, 
pray as follows: 

1. That plaintiffs, or any of them, take nothing by 
their complaint; 

2. That any temporary restraining order, preliminary 
injunction or other order entered against defendants, or any of 
them, in this action be dissolved and rendered of no further force 

and effect; 

3. For defendants' cost of suit incurred herein; and 

4. For such other and further relief as may be just and 
proper under the circumstances. 


Dated: January 22, 1992 


1STAMDANS.VC 


LEWIS, 



TO, BRISBOIS & BISGAARD 




GRAHAM E. BERRY 

Attorneys for Defendants JOSEPH/A 
YANNY, an individual, and JOSEPH A. 
YANNY, a professional law corpoxatior 
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DEMAND F OR JURY TRIA- 

Defendants in this action, in which plaintiffs are 
seeking compensatory, punitive and exemplary damages, request jury 
trial as to all appropriate issues. 


Dated: January 22, 1992 


LEWIS, D'AMATO, BRISBOIS & BISGAARD 





GRAHAM E. BERRY 

Attorneys for Defendants JOSEPH A. 
YANNY, an individual, and JOSEPH A 
YANNY, a professional law pprporatio 
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•?ro FIRST _ 

*^0R and know Its contents. 


• STATfc Ot- OMUruni\iH, ua 
t have read the foregoing 
.AMENDED ANSWER TO El. 

JOTGf TRIAL —'•• ' u ,ntvrv r^r, w.w-..-. 

■TO (am party to this action.The matters stated in the foregoing document are true of my own knowledge except as to 

-those matters which are stated on information and belief, and as to those matters I believe them to be true. 

2S lam 8n officer □ a partner.-.—_Os.- of - 


Am PROPOSED) DEFENDANTS 1 
^ TS * 1 VERIFIED CCfPLAINT; DE. 

\ X HECK APPLICABLE PARAGRAPH 


| am Li- dll UN ILCl UJ ^ -.. T" 

JOSEPH A. YANNY. A PROFESSIONAL CORPORATION 


b party to this action, and am authorized to make this verification for and on its be half, end I make this verification for 
-that reason. E I am informed and believe and on that ground allege that the matters stated in theforegoing document 
.are true D The matters stated in the foregoing document are true of my own knowledge except as to those matters 
which are stated on information and belief, and as to those matters I believe them to be true. 

D I am one of the attorneys for-——-—— -“— ... ~n~~ | 

a party to this act ion. Such party is absent from the county of aforesaid where such attorneys have their offices, and I 
•make this verification for and on behalf of that party for that reason. I am informed andbel^ve and on that ground 
alleoe thal the matters stated in the foregoing document are true. 

Executed on January 2 2 —_19 21 — . « Los Anqe . le? 

1 declare under penalty ot perjury under the lawsof the State of California thaNbeforegoing-*sT«*S-sn? 0t>pe 


JOSEPH A. YANNY 


Type or Pnnt Name 


STATE OF CALIFORNIA, COUNTY OF 



PROOF OF SERVICE 

ICUA (3) C<£f Kirtte: 5/WBE 


I «rr tn tNf county & 


..State d CaWomia. 


ew*' rrm ape o* IS «no not a P«Ty tc tne within action, my Oua-naas a<W"taa ta 


Dr. 


. . 19 , 


( me torago<% document deachoeo aa 


tn thia action. 


Hby placinc the true copies thereo' enclosed in sealed envelopes addressed as staled on the attached mailing list: 

Qby placing D the ongmal □ a true copy thereof enclosed in sealed envelopes addressed as follows: 


D BY MAIL r ... 

□ *1 deposited such envelope in the mail at ---—--—caiuornia. 

The envelope was mailed with postage thereon fully prepaid. 

D As follows l am “readily familiar' - with the firm's practice of collection and processing correspondence for mailing. 
Under that practice it would be deposited with U.S postal service on that same day with postage thereon fully prepaid at 

, California in the ordinary course of business. I am aware that on motion of the 
pany served, service is presumed invalid if postal cancellation date or postage meter is more than one day after 
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St 


ttete of deposit for mailing in affidavit. 

Executed on--- . 

JJ w.(By PERSONAL SERVICE) I delivered such envelope by hand to the otIicb 

Executed on - i ^ ® i — « - ■* 

o (State) I declare under penalty of perjury under the laws of the State of Californu 

correct. -r . , 

D (Federal) I declare that I am employed in the office of a member of the bar of this court at whose direction the service 

was made. 


_, California. 

>of the addressee. 

_, California. 

nat the above is true and 


Type or Pnnt Name 


Signature 


*EV 1/SS 


•BY MAH SIGNATURE MUST BE OF PERSON DEPOSrriNG ENVELOPE IN 
MAIL SuC’ BOX OP BAG 

—FOR PERSONAL SERVICE S'GNATURE MUST BE THAT OF MESSENGER 
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PROOF OF PERSONAL SERV, 

(Non-attorney—California state courts only) 

I am over age 18 and not a party to this cause. On January 

23, 1992, I personally served a true and correct copy of [ ftEVjSEP 

PROPOSED] DEFENDANTS' VERIFIED FIRST AMENDED ANSWER TO PLAINTIFFS' 

VERIFIED COMPLAINT; DEMAND FOR JURY TRIAL on each of the following: 

John J. Quinn, Esq. 

QUINN, KULLY & MORROW 
520 South Grand Avenue 
Eighth Floor 

Los Angeles, California 90071 
Service was accomplished in the manner checked below. 

_ j personally delivered it to the attorney(s) or party named 

above. 

_ During the absence of the attorney from the office, I left 

it with the attorney's clerk or with a person having charge of the 

office. 

When there was no perscn in the attorney's office, I left it 
in a conspicuous place in the office between 9:00 a.m. and 5:00 

p.m. 

_ When the office of the attorney was closed, I left it at the 

attorney's residence (which is in the same county as his or her 
office) with a person at least 18 years old. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct and that this 
declaration was executed on January 23, 1992. 


(Print name of server) 
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pPOOF OF PERSONAL SEEL ^ 

(Non-Stworney—California state courts only) 

I am over age 18 and not a party to this cause. On January 

23, 1992, I personally served a true and correct copy of [REVJgEB 

PROPOSED) DEFENDANTS’ VERIFIED FIRST AMENDED ANSWER TO PLAINTIFFS' 

VERIFIED COMPLAINT; DEMAND FOR JURY TRIAL on each of the following: 

William T. Drescher, Esg. 

23679 Calabasas Road 
Suite 338 

Calabasas, California 91302 
Service was accomplished in the manner checked below: 

_ I personally delivered it to the attorney(s) or party named 

above. 

During the absence of the attorney from the office, I left 
it. with the attorney's clerk or with a person having charge of the 
office. 

_ When there was no person in the attorney's office, I left it 

in a conspicuous place in the office between 9:00 a.m. and 5:00 
p.m. 

_ When the office of the attorney was closed, I left it at the 

attorney's residence (which is in the same county as his or her 
office) with a person at least IS years old. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct and that this 
declaration was executed on January 23, 1992. 


(Print name of server) 
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rpnnr nr personal service 

(Non-attorney—California state courts only) 

I am over age 18 and not a party to this cause. On January 

23, 1992, I personally served a true and correct copy of [ ftEVJSx-D 

PROPOSED] DEFENDANTS’ VERIFIED FIRST AMENDED ANSWER TO PLAINTIFFS' 

VERIFIED COMPLAINT; DEMAND FOR JURY TRIAL on each of the following: 

Laurie Bartilson, Esq. 

Helena K. Kobrin, Esq. 

BOWLES & MOXON 

6255 Sunset Boulevard 

Suite 2000 

Los Angeles, California 90028 
Service was accomplished in the manner checked below: 

_ j personally delivered it to the attorney(s) or party named 


above. 

_ During the absence of the attorney from the office, I left 

it with the attorney's clerk or with a person having charge of the 
office. 


When there was no person in the attorney's office, I left 
in a conspicuous place in the office between 9:00 a.ro. and 5:00 

p.m. 

_ When the office of the attorney was closed, I left it at 

attorney's residence (which is in the same county as his or her 


it 


the 


office) with a person at least 18 years old. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct and that this 


declaration was executed on January 23, 1992. 


(Print name of server) 
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PROOF OF SERVICE BY MAIL 

[CCP § 1013(a)] 


STATE OF CALIFORNIA ) 

) 

COUNTY OF LOS ANGELES ) 

I am employed in the County of Los Angeles, State of 
California. I am over the age of 18 and not a party to the within 
action. My business address is Lewis, D'Amato, Brisbois & 

Bisgaard, 221 North Figueroa Street, Suite 1200, Los Angeles, 
California 90012. 

On January 23, 1992, I served the foregoing document described 

as: 

f REVISED PROPOSED] DEFENDANTS' VERIFIED FIRST AMENDED 
ANSWER TO PLAINTIFFS' VERIFIED COMPLAINT; DEMAND FOR JURY TRIAL 

on the interested parties in this action by placing a true copy 
thereof enclosed in a sealed envelope with postage thereon fully 
prepaid in the United States mail at: Los Angeles, California 
90012 addressed as follows: 

Joseph A. Yanny, Esq. 

1925 Century Park East 
Suite 1260 

Los Angeles, California 90067 

I am "readily familiar" with the firm's practice of collection 
and processing of correspondence for mailing. Under that practice, 
mail is deposited with the U.S. postal service on that same day in 
the ordinary course of business. I am aware that on motion of the 
party served, service is presumed invalid if the postal 
cancellation date or postage meter date is more than one day after 
the day of deposit for mailing an affidavit. 

Executed on January 23, 1992 at Los Angeles, California. 

[ X ] State I declare under penalty of perjury under the laws of 
the State of California that the above is true and 
correct. 

[ ] Federal I declare that I am employed in the offices of a 

member of the bar of this court at whose 
direction service was made. 



Rev. 10/89 
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PROOF OF SERVICE BY HAIL 

[CCP § 1013(a)] 


STATE OF CALIFORNIA ) 

) 

COUNTY OF LOS ANGELES ) 

I am employed in the County of Los Angeles, State of 
California. I am over the age of 18 and not a party to the vithin 
action. My business address is Lewis, D'Amato, Brisbois & 

Bisgaard, 221 North Figueroa Street, Suite 1200, Los Angeles, 
California 90012. 

On January 23, 1992, I served the foregoing document described 

as: 

[REVISED PROPOSED] DEFENDANTS' VERIFIED FIRST AMENDED 
ANSWER TO PLAINTIFFS' VERIFIED COMPLAINT; DEMAND FOR JURY TRIAL 

on the interested parties in this action by placing a true copy 
thereof enclosed in a sealed envelope with postage thereon fully 
prepaid in the United States mail at; Los Angeles, California 
90012 addressed as follows: 


Patrick K. Smith, Esq. 
1408 Talbott Tower 
131 N. Ludlow Street 
Dayton, Ohio 45402-1773 


I am "readily familiar" with the firm's practice of collection 
and processing of correspondence for mailing. Under that practice, 
mail is deposited with the U.S. postal service on that same day in 
the ordinary course of business. I am aware that on motion of the 
party served, service is presumed invalid if the postal 
cancellation date or postage meter date is more than one day after 
the day of deposit for mailing an affidavit. 


Executed on January 23, 1992 at Los Angeles, California. 

[ X ] State I declare under penalty of perjury under the laws of 
the State of California that the above is true and 
correct. 


I 


Federal 


I declare that I am employed in the offices of a 
member of the bar of this court at whose 
direction service was made. 


Karen D. CoriSejo 


Rev. 10/89 
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LEWIS, J’AMATO, BR1SB01S & BISGtV, ID 


SAN DIEGO OFFICE 
SUITE 800 

550 WEST "C" STREET 
SAN DIEGO, CALIFORNIA 92101 
TELEPHONE (619) 233*1006 

orange county OFFICE 
SUITE 1400 

650 TOWN CENTER DRIVE 
CENTER TOWER BUILDING 
COSTA MESA, CALIFORNIA 92626 
TELEPHONE (714) 545*9200 


Jayesh Patel 

direct dial (2i3) eeo-soie 


A PARTNERSHIP INCLUDING professional corporations 

LAWYERS 
SUITE 1200 

221 NORTH FIGUEROA STREET 
LOS ANGELES, CALIFORNIA 90012 
TELEPHONE (213) 250*1800 
TELEX: 194508 
FACSIMILES: 

LOS ANGELES: (213) 250*7900 
SAN DIEGO: (619) 233*8627 
SAN FRANCISCO: (415) 434*0882 
ORANGE COUNTY! (714) 850*1030 
PALM SPRINGS: (619) 322*3809 


SAN FRANCISCO OFPICE 
SUITE 1900 

601 CALIFORNIA STREET 
SAN FRANCISCO, CALIFORNIA 94108 
TELEPHONE (415) 362*2580 

PALM SPRINGS OFFICE 
SUITE C 

9 80 EAST TAHOUITZ WAY 
PALM SPRINGS, CALIFORNIA 92262 
TELEPHONE (619) 325*3401 


March 2, 1992 


VIA TELECOPIER 

(213) 662-6419 


VIA TELECOPIER 

(415) 954-0938 


Laurie Bartilson, Esq. 
BOWLES & MOXON 
6255 Sunset Blvd., 
Suite 2000 

Hollywood, CA 90028 


Andrew Wilson, Esq. 

Wilson, Ryan, Blum & Campilongo 
235 Montgomery St., 

Suite 450 

San Francisco, CA 94104 


Re: Church of Scientology et al. v. Armstrong 


Dear Counsel: 

Over the weekend, and after we gave our first notice of an 
ex parte application in the above-referenced matter, we learned 
that the case had been transfered from Department 5 of the Marin 
County courthouse to Department 4. We immediately contacted the 
newly-assigned courtroom to determine their ex parte procedure. 
Unfortunately, we were informed that the Court was engaged in a 
murder trial before a jury, and it was impossible to hear our ex 
parte today, at the previously scheduled time of 2:00 p.m. 

We requested a convenient time for the Court, and were told 
to schedule for either Tueday, March 3, or Wednesday, March 4, at 
1:30 p.m. The Court advised us that Department 4 would be "dark" 
on Friday, March 6, and all of the following week, since the 
Judge intends to be out of town on those days. Accordingly, we 
advised the Court that Tuesday, March 3, at 1:30 p.m. in 
Department 4 will be the best time for our hearing. In the 
interests of efficiency, we told the Court that we would 
personally serve our papers on Ms. Bartilson, today, and express 
mail copies of our papers to both Mr. Wilson and the Court. 

The Court has requested that we submit a time estimate for 
our ex parte hearing, and we have estimated that the hearing 














Laurie Bartilson, Esq. 
Andrew Wilson, Esq. 
March 2, 1992 

Page 2 


should not last longer than thirty (30) minutes. If you feel 
that this estimate is insufficient, please advise us and the 
Court, so that the Court may instruct the jury in its murder 
trial of the length it will break to hear our application. We 
look forward to hearing from you. 



JP:an 

RTC.cOS 









